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SUBJECT: Gui dance and Direction on the Handling of Hazardous \Mste

Remedi ation Cases.

As you know, hazardous waste remediation cases are being transferred to the
Buréau for Remediation and Redevel opnent as Part of the” Departnent's
reorganization. As a result, it is inportant that everyone have clear

gui dance on how hazardous waste cases are to be transferred and what standards
and procedures shoul d be used in the handling of these cases. This menp
provides direction that hazardous waste remediation cases follow the
requirements of chs. NR 700 to 726 Ws. Adm Code, with certain exceptions
that are identified in greater detail later. It Is inportant this guidance be
followed to ensure consistency within the Remediation and Redevel opment
program and to ensure we maintain Hazardous Vste authorization under RCRA

BACKGROUND

Hazardous Waste remediation includes two types of cases: hazardous waste
closure cases where there has been an unlicensed release of hazardous waste
and RCRA corrective action cases. State authority for hazardous waste closure
of unlicensed facilities is found ins. 291,29, Stats, and requires the
investigation and remediation of the resulting hazar dous waste contam nation
through submttal and inplementation of a cloSure plan. These releases are
typically discovered by a hazardous waste inspector conducting a generator
Inspection or when responding to a conplaint. Guidance for handl "'ng hazardous
waste closure remediation cases was originally contained in a March'1, 19%
meno. This meno is intended to supplefment that docunent. -

Current hazardous waste RCRA corrective action cases cover facility wde
contamnation at hazardous waste treatment, storage or disposal
facilities_that are |icensed, were formerly |icensed, or should have sought a
license. The authority for requiring compliance with the RCRA corrective
action provisjons is contained ins.” 29137 Stats., and can be used to address
rel eases of either hazardous waste or hazardous constituents. VIDNR was
authorized by EPA in April 1992 to inplement RCRA corrective action as part of

the hazardous waste |icensing program

Qur existing Memorandum of Agreement with EPA requires that we fol | ow specific
Federal corrective action %m dance unless an alternative approach is approved
bY EPA.  VDNR devel oped state specific guidance which significantly

stream ines the federal process. Mst of this guidance was prepared hefore
the NR 700 series was finalized, however in_inplementi n780the programwe have
required conmpliance with many of the provisions in AR 70.
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Gui dance for Handling Hazardous Waste Remediation Cases - My 20, 1997.

A series of discussions on the potential for developing a consolidated cleanup
rogramtook place with EPA during the fall of 1995 and on Decenber 15, 199
PA"provided their initial feedback (see Attachment A. The letter indicates
they ‘general |y support our approach provided that certain key hazardous waste
requirements remain in place. This includes: 1) preserving our ability to
enforce closure and corrective action provisions if a voluntary approach does
not work, 2) TSD's subject to permtting nust be placed on enforceable
schedul es as part of a license or plan approval condition to ensure =
corrective action is conpleted, and 3) proof of financial responsibility is
required unless the owner/operator. vol untamlr conpl etes the corrective action
activities in advance of the specified schedule in which case this requirenent
woul d be waived. Additional discussions with EPA on the inmplementation of
these provisions are on-going.

EXI STI NG_APPROACH

Hazardous Waste Closure Cases - State hazardous waste statutes and rules
require facifrtres to investigate and remediate contam nation resultln% from
releases of hazardous waste. Under the approach set out in the March 1, 19%
meno, the level of oversight is dependent upon the seriousness of the
contamnation problem For exanple, low priority cases typically do not

" receive direct oversight of their activitjes and instead would be directed to
investigate and remediate the site followng the NR 700 series. Investigation
and renediation reports for h||_%h priority cases are typically reviewed and
approved by the Departnent. wever, project management for nost cleanups has
been redefined based upon resources, pro?ram redirection and the number of
sites requiring cleanup. The inpact of This decision is discussed |ater in

this nem.

If reports were reviewed and approved, then the plan submttal and approval
provisions of the hazardous waste program (including the notification o
appeal s_rights and hazardous waste pl'an review fees) were followed. EPA
ReP| on 5 has indicated that this approach to remediating hazardous waste
refeases is acceptable (see Attachment B). There are approximtely 100, such
cases statewide, wth several advancing to formal enforcement. A'mgjority of
the projects are located in SER

RCRA Corrective Action Cases - There are currently 26 cases in _the RCRA
corrective action pipeline statewide. O this total, 12 are EPA lead projects
with the enforceabl e mechani sm bei n% either a federal order or permt. ~The
remining 14 are either under a state order or |icense. FEach year during =
negotiations of the Federal grant, WDNR identifies which facilities we heélieve
are appropriate to transfer “from EPA authority to state authority.  Efforts
are currently underway to transfer at least one facility to staté lead this
fiscal year.” Mst of these 26 sites have significant soil and groundwater
con%am nation problems and are ranked as high priority using EPA"s ranking
system
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Statew de there are about 130 additional facilities that are also subject to
RCRA corrective action authorities, but nmost are not being actively worked on
by the waste program because they are no |onger seeki ngz a hazardou$ waste
operating license or are not identified as high priori y Where actjon has
been taken we have t{pl caIIY used our hazardous waste closure authority or
spill lawauthority to conpel the investigation and cleanup.

Staff from the former Hazardous \aste Management Section have been responsible
for project management on the state |ead cases and, in general, these
facilities have made good progress in conpleting the necessary renedial
actions. In addition, we provide comments to EPA on al| federal |ead

projects. While EPA tends to incorporate a mejority of the comments we
Prowde, we do not have direct control over these projects and in particular
he schedul es for initiating and completing the work.

NEW APPROACH

WDNR is continuing to work with EPA on the devel opment of a consolidated
remedi ation program including those cleanup actions being conpel|ed under
hazardous waste “aut horlltP/. Based on the direction they have provided thus
far, the approach detailed below should be used in handling hazardous waste
remediation cases fromthis point forward. -This will allowfor hazardous
waste remedial activities to be blended into the NR 700 process, while
providi ngi the continuity necessary for on-going enforcement cases and for
ensuring that our federal authorization is not ‘jeopardized. Depending on the
outcome of our on-going discussions with EPA it may be necessary to further:
refine this approach in the future.

Hazardous waste closure cases®: Existing remediation cases should be
notified of their opportunity to conplete a voluntary cleanup in accordance
with the NR 700 rules series,” unless an adm nistrati've order has been issued,
a referral mde or a court judgenent signed which requires the investigation
and remediation of contamnation under the hazardous waste authorities, The
| evel of oversight necessary wil| be deternined on a site specific basis
however, the mejority of cases will not be project rranaged In accordance with

the approach devel oped by the Bureau for Remediation and Redevel opment.

! As a neans of clarification, this approach would apply to persons
who cause contamnation resulting from inproper nanagenment of hazardous waste.
State law and admi nistrative code require that when a TSD obtai ns a hazardous
waste operating license, it also prepare a closure plan for that unit and
provide a financial proof nechanismto the departnent to assure proper

cl osur e.
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This sane aRproach shoul d be used for newy discovered contam nation from the
release of hazardous waste.  Departnent personnel Ide,ntlf‘yl ng the release,
most |ikely the hazardous waste Inspector, should notify the facility of the
requirement’s In NR 700 for Investigating and remedi atln? contam nation and.
Brovlde the opportunity to voluntarily address the problens. ,Thexshould al so
e informed that if they fall to adeduately address the contam nation under
the NR 700 rules the haZardous waste laws wi'l| be used to conpel clean-up, and
that successful vol ur]ta,ry remediation does not nmean that they won't be
referred to DQ) for civil or crimnal hazardous waste penalties for past

violations, if appropriate.

Attachment C Is the tenplate to be fol|owed when Inforgn ng a facility of its
vol untary opportunity and responsibility to remediate®. ~Section 291 29,
Stats, requires that” anyone operating a hazardous waste facility such as a
landfill, surface I npoundnent, waste pile, tank or container storage facility
without a license, close the facility. [If a facility fails to adequateIP/
address the contamnation, then hazardous waste closure authorities should b
used to conpel the investigation and cleanup. In any event, regardless of the
actions taken by the facility to address the cleanup,” the initial letter to
the facility should reserve our ability to take enforcement action for an>(
hazardous waste viol ations at the facility, especially any violations that may
have led to the contam nation.

RCRA Corrective Action Cases: Until an alternative approach can be devel oped
wth EPA facilities that are currently in the RCRA corrective action pipeline
under state lead actions should be required to follow the approved state
corrective action process.  This will provide assurance that these facilities
have conpleted a RCRA equival ent cleanup which neets the requirenents of our
program aut horization from EPA

However, the NR 700 series should continue to be utilized to_the greatest
extent possible. For exanple, we should continue to use NR 720 for
determning appropriate soil cleanup standards and informfacilities that the
new “closure flexibility" rule is applicable to RCRA corrective action sites.

Federal lead facilities where only limted progress has been made should be
evaluated as time and resources al'lowto determne if transferring the lead to
the state could speed up the process. A list of these facilities that
identifies the [ead and mechanismis included in Attachment E.

2 Informng a person of the opportunity to voluntarily investigate and
remedi ate contam nation under NR 700 does not constitute a proceedi ng agai nst
themunder spill law (s. 292.11(11), Stats.). By not proceeding with
.enforcenent action against a facility under spill law, we preserve our right
to seek hazardous waste civil and crimnal penalties for past and on-goi ng
violations. See July 15, 1996 neno fromJimKurtz to Paul D dier -

(Attachnent D)
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The remainder of these facilities (approximitely 130 closed facilities or
generators that were formerly TSs) should follow the NR 700 series
Investigation and remediation process. As mentioned before, these facilities
are typically not highpriority and most are not believed to have significant
contam nation based on existing informtion.

-GENERAL HAZARDQUS WASTE REQUI REMENTS APPLI CABLE TO ALL CLEANUPS

For remedial actions, it is necessary to determne whether the contam nated
material is a hazardous waste. Two gui dance menos dated April 28, 1989 and
Cctober 31, 1989 (Attachment FJ provide direction on what informtion should
be eval uated in making this decision. |f the contamnant is a |isted
hazardous waste that was either accidentally or intentionally discharged, then
any excavated soil or extracted ?roundvvater that is contamnated nust he -
managed as a hazardous waste due to the "contained in" provisions of s. NR
605.04(1)(b)4.  Under current rules and guidance, this principle continues to
applg as ‘long as the hazardous waste constituents are present above soil
standards established under ch. NR 720, Ws. Adm Code or groundwater
standards contained in ch. NR 140, Ws. Adm Code.

Soi | or groundwater contaninated by a characteristic hazardous waste or other
contam nants would only be considered hazardous waste if they contain
constituents above the'toxicity characteristic levels set forth in ch. NR 605

In addition, when it is necessary for hazardous waste soil or groundwater to
be treated, the Departnent rraY grant a witten variance under S. NR 680.50,
Ws. Adm Code. This will allowfor the treatnent of this contam nated
material wthout the need for a hazardous waste treatment |icense which can be
time consumng process. :

SUMVARY

| npl ement ation of this new approach serves 3 major purposes. First, hazardous
waste remediation cases will utilize the same approach and standards that
apply to all other remedial actions under NR 700." Second, we wi |l maintain
our hazardous waste programauthorization and third, it will allowfor the
continued use of our hazardous waste enforcement authorities for those cases
where it is necessary. If g/ou have any questions regarding this meno please
contact Mark Gordon™ at 608-266- 7278,

Attachs: A Decenber 15 19% letter from EPA on inplementation of VWDNR s

consol i dated cl eanup program ,
August 12, 199 letter from EPA on VDNR' s C osure Gui dance.
Tenpl ate for release notification letter. :

Jul'y 15, 1996 meno fromJimKurtz to Paul Didier

Li st of RCRA corrective action facilities.

V\DNR Gui dance Menos.
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