Drafting Notes

 for the DNR Standard Grant Easement

An Important Message

This document is designed to be a reference tool for both grant applicants and DNR staff.  It describes the different sections of the DNR Standard Grant Easement (hereinafter “Standard Easement”) and provides examples and options that may be appropriate in your situation.  Please keep in mind that much of the Standard Easement cannot be altered.  (For more information on this aspect of the Standard Easement, see Page 3 of our guidelines, Grant Requirements for Conservation Easements.)  Below you will find information about customizing the parts of the Standard Easement that can be changed.  Additional information about customizing Section 2 (Restrictions, Prohibited Uses and Reserved Rights of the Landowner) can be found on Page 11. 

Key to Customizing the Standard Easement

To download the Standard Easement and other easement information, go to http://dnr.wi.gov/org/caer/cfa/grants/easement.html

When moving through the Standard Easement, you will notice different fonts and symbols that indicate what you are able to do in a particular part of the easement.  You may draft your easement by downloading a “fillable” version from our easement web page where you will also find instructions on how to use it. Even though this might seem like a “fill-in-the-blanks” exercise, it is not.  Each customized part of the easement needs careful consideration, and the examples provided may not be suitable for your situation. 

	When you see:                                                 It indicates that:

Standard type
These paragraphs are standardized and cannot be changed.  They must be included in the final easement document exactly as they appear.

Italicized words, phrases or paragraphs       
Text in italics may be used as is, changed as instructed, or deleted.  The Drafting Notes provides other options that may be substituted.

Bolded [          ]
Text in [bold ] provides directions; it must be deleted from your easement.

This symbol indicates that customized language is required.

___________
Blanks indicate areas that need to be filled in (usually a name or number, e.g. the name of a zone).

This symbol indicates an example.                                              




Questions to Ask Yourself

Once you complete the draft of your easement, please ask yourself the questions contained in the Easement Review Checklist (available at the web address listed above or from your regional Grant Specialist).   Failure to address these questions may extend the time needed for the DNR review and could cause us to return your easement for revisions.   

Sections of the Standard Easement

	Section
	Page in Drafting Notes
	Function

	Preamble
	3
	Identifies the parties to the easement

	Recitals
	3
	Provides important background information that is essential to understanding and interpreting the factual and legal basis for the easement.  Includes description of the Conservation Values of the Property.  

	Conveyance 
	9
	Conveys the real estate interest from the Landowner to the Easement Holder

	1.  Purpose
	9
	States the Purpose of the easement and the intent of the Landowner

	2.  Restrictions, Prohibited  

     Uses and Certain Reserved  

     Rights of  the Landowner
	11
	Describes restrictions placed on the Property, and exceptions to those restrictions, including some reserved rights of the Landowner

	3.  Additional Reserved Rights 

     of the Landowner    
	35
	Describes additional rights retained by the Landowner that are not included in Section 2. 

	4.  Easement Holder’s Rights 

     And Remedies
	36
	Lists rights of the Easement Holder, including enforcement rights and any management rights

	5.  Notices and Approvals
	39
	Describes requirements for notices and approvals

	6.  Public Access
	40
	Defines any uses of the property that are available to the public

	7.  General Provisions
	42
	Contains miscellaneous legal provisions relating to the easement

	8. Acknowledgment of Easement 

     Holder’s Assignment of 

     Rights to the DNR  
	43
	Summarizes DNR’s rights under the grant contract, and notifies the Landowner of those rights

	9.  Special Conditions (optional)
	44
	Special conditions not covered elsewhere

	10. Signature Blocks
	-
	Authorized signatures of parties to the easement and notaries; name of individual who drafted the easement

	11. Appendices
	44
	Includes legal description of the Property, maps of the Property, descriptions of zones and other materials that help explain the provisions of the easement


Breakdown of Restrictions, Prohibitions and Some Reserved Rights

	Restriction, Prohibitions, and Some Reserved Rights
	Page Number in

Drafting Notes

	2.1   Animals
	12

	2.2   Buildings, Structures and Other Improvements
	13

	2.3   Commercial, Agricultural, Residential and Industrial Uses
	20

	2.4   Dumping
	21

	2.5   Mining and Surface Alteration
	22

	2.6   Subdivision and Density
	22

	2.7   Vegetation
	23

	2.8   Vehicles
	30

	2.9   Water
	31

	2.10 Optional subjects  (Agriculture)
	33


Preamble (First Paragraph)

Fill in the date of conveyance and name of Landowner and Easement Holder; use full legal names and indicate status of parties.  For corporations, check to sure the corporation is  registered to do business in the state of Wisconsin (contact Department of Financial Institutions). 

Examples
John and Mary Doe, husband and wife (“Landowner”)

Mary Doe, a single woman (“Landowner”)

Door County, a Wisconsin municipal corporation (“Easement Holder”)

Door County Land Trust, a Wisconsin nonprofit corporation (“Easement Holder”)

Recitals

A.  Property

Title - states that Landowner is the sole owner of the property and thereby able to grant the easement.

Legal description – attached as Exhibit A; legally identifies the property (also include the tax parcel number in the Parcel Identification Box or with the legal description).

The DNR requires an accurate legal description in all cases.  Failure to provide the correct legal description will delay your grant. 

· If the easement covers the entire property, the legal description must conform exactly to the legal description in the title records.

· If the easement covers only part of a larger parcel, the boundaries of the easement must be identified with legal certainty with either a survey or by other means approved by the DNR.

See the DNR’s Land Acquisition Guidelines for additional information on requirements for legal descriptions and surveys or discuss your situation with your regional Grant Specialist.

Property Map – the easement must include a map of the eased Property, which is attached as Exhibit B. Normally the original copy of the easement and attachments are returned to the Easement Holder after they have been recorded.  Since it is a xeroxed copy that remains in the public record at the County Register of Deeds Office, it is important that all features on the map be visible on a black and white copy.  Instead of using color to differentiate between different Zones and show specific referenced features, it is necessary to use cross hatches or other markings that are distinguishable on a copy.

Zones – the Property may be divided into Zones that have different uses and restrictions.  Each Zone must be delineated on the Property Map and further described in Exhibit C.  We prefer that the information in Exhibit C include an accurate legal description for each Zone, however, in some cases that may not be possible without a survey.   We typically do not require a survey to delineate Zones, except for Residential Zones.  Instead, we will usually accept an aerial photograph and accompanying text that clearly describes the location of each Zone, if you are not able to provide an accurate legal description.  

We do require a survey for existing Residential and Farmstead Zones and building envelopes for future development.  The survey for the existing Residential/Farmstead Zone must be completed at the time the easement is executed.  If a building envelope is identified for future construction, that Zone may be surveyed later, before construction begins, as long as you can describe or portray its location in the easement.  At this time, the DNR cannot accept GPS readings as a substitute for a survey.

Exhibit C is also a good place to summarize other information about each Zone.  For instance, an easement for property on a lake may have a Shoreland Protection Zone, Access Corridor or View Porthole.  These Zones might be referenced several times in the easement.  It would be useful to provide detailed information about the Zones in one place.  

Example of a legal description for a streambank easement:

For an easement that extends a certain number of feet from a stream, you may wish to indicate that the easement area moves with movement of the stream.  Typical language would be: 

It is intended that the area of this easement shall move consistent with any movement of the stream 

  
within the limits of the legal description.   

B.  Conservation Values   

The term “Conservation Values” is a key concept in this easement, and is referenced throughout the document.  The Conservation Values of the property establish the reasons for creating the easement and the section must be carefully drafted so future Landowners and the courts understand those reasons.   

In the Standard Easement, the section begins with a statement, in which you delete the italicized words that do not apply.  Keep in mind that according to IRS Regulations, the easement does not provide recreational or educational values unless there is regular access and use by the general public.  

After completing the standard paragraph, you must identify all specific Conservation Values of the Property by providing a concise, factual description of the resources, features, scenic qualities and public recreational opportunities the easement is intended to protect or enhance.  The DNR will not approve any easement that fails to adequately describe the Conservation Values of the Property.  

As you complete this section of the Standard Easement, keep in mind that your easement must provide a public benefit and achieve one or more of the purposes listed in Section 700.40 (1) of the Wisconsin Statutes.  If the easement is a donation or bargain sale, it must also meet federal standards for deductibility under Section 170(h)(4)(A) of the IRS Code and 1.170A-14(d).  (See section on Purpose.)  
Examples of Conservation Values (organized by subject):

Natural and Habitat Values

The Property, in its present state, has significant natural, aesthetic, scientific and educational values as a “relatively natural habitat of fish, wildlife, or plants or similar ecosystem,” as that phrase is used in Section 170(h)(4)(A)(ii) of the Internal Revenue Code, as that section may be amended from time to time, and in the regulations promulgated thereunder. 


Note:  A number of grant applicants use the above terminology (which mirrors IRS Regulations) when the easement is a donation or bargain sale and the Landowner is taking a tax deduction for the 
donation.

The Property consists of 120 acres of high quality oak savanna that provides habitat for ……….   A rocky outcrop along the east edge of the Property supports a bedrock glade that is home to …………, a state threatened species.  Numerous migratory and nesting songbirds use the property including such species as………………….. 

The Property is predominantly oak woodlands interspersed with goat prairies.  These relatively undisturbed communities support the full array of wildlife species found in these habitat types.

The Property possesses the following attributes:

150 acres of oak savanna, a rare natural community in southwest Wisconsin that is habitat for  ……..

25 acres of relatively undisturbed wetland that provides important breeding and feeding habit for many species of birds and other animals.

The Property provides a vital natural corridor for wildlife movement and creates a natural greenway between.…

Rivers, Streambank and Lake Values

· The Property consists of sedge meadow wetland, oak woodlands and approximately 1,500 feet along the Green River, which supports rare fish and mussel species.  The Property provides habitat for fish, mussels, wildlife and plants.  The Green River is classified as a Class II trout stream by the Wisconsin DNR of Natural Resources, supporting populations of brook trout.  In its current condition, the Property serves as a buffer from development along the Green River, minimizing habitat destruction while protecting the water quality of the river.  The wetlands portion of the Property attenuates floodwaters, nutrients, and other runoff.  To help maintain the high quality of the Green River, it is important that the Property is not developed.   

· The Property includes 2,500 feet of scenic, undeveloped shoreline along the Wet River, a recreational and natural resource that provides opportunities for canoeing, fishing, rafting and other outdoor activities.

· Portions of the Property include steep hillsides with slopes greater than 20% that are adjacent to or in close proximity to the shoreline of Black Lake.  If the trees and other vegetation were removed from these vegetated slopes, the Property would be highly susceptible to erosion and accelerated storm water runoff that could adversely affect the water quality and aquatic habitat of the lake.

· The Property is a valuable element in the Blue River ecosystem, and contains 38 acres of wetlands and mudflats that are important for shorebirds and waterfowl, and provide habitat for aquatic vegetation, invertebrates, reptiles, and amphibians. 

Buffer Lands and Property Near Other Protected Lands 

· Preservation of the Property will create a buffer between Honey Park and adjacent land under development pressure, preserving scenic vistas for the public and enhancing the conservation and recreation values of the park.  

· The Property lies within a five square mile area that includes six other conserved properties, together totaling 525 acres.  Preservation of the Property contributes to the overall ecological viability of the natural communities in the area.

· The Property lies within the boundaries of the Dickey Hills Nature Preserve, a joint project of South County, the Wisconsin Department of Natural Resources and the Easement Holder.

Recreational Values

· The Landowner intends to provide a fifty-foot wide trail corridor across the Property that will be 
available for use by the general public.

· The Landowner intends to grant the general public the right of access to that portion of the property adjacent to the waters of the Green River, delineated as the Riparian Zone in Exhibit B.  This will provide the public with opportunities to fish, hike, observe nature, cross-county ski, and snowshoe on the Property.

Forestry Values

· The Property has 335 acres of mature, upland forest that is managed at a sustainable level of harvest. 

· The Property contains 250 acres of forested land that includes a diverse mix of native species, trees of many age classes and structural diversity, a multi-story canopy, and standing dead trees and downed logs.  Forestry practices on the Property are conducted in accordance with an approved Forest Stewardship Management Plan that will maintain the native composition and structure of the forest.

· The Property contains important private forest lands that are threatened by conversion to non-forest uses.

Scenic Values 

· The shoreline and wooded bluffs of the Property provide an outstanding scenic resource for the public, prominently visible from  (road, waterway, trail, park, etc.)

· Development of the Property beyond that authorized by this Easement would impair the scenic character of the local rural landscape that can be enjoyed by the public from Blue Lake.

· The Property is located in an area that is a popular tourist destination, well known for its scenic vistas.  Preserving the open and natural character of the Property will provide scenic enjoyment for the general public from the Northern State Trail.

Agricultural Values

· Preservation of the Property, in conjunction with other preserved land in the vicinity, will create a block of protected agricultural and open space land, said block being necessary to maintain the agricultural, conservation and recreational character of the area around Highland Park, and also crucial in maintaining the viability of agriculture in the area.

· The Property is located within Marabelle Township, a community with an agriculture-based economy in an area presently experiencing rapid development, including the subdivision of prime farmland.

· The Property contains 105 acres of “prime farmland” as classified by the U.S. Department of Agriculture and the Natural Resources Conservation Service.

Compatible Uses on the Property

· The Conservation Values of the Property have not been and are not likely to be adversely affected to any substantial extent by use of the Property for forestry practices or by the limited structures that presently exist on the Property or which are authorized under this Easement.

Note:  Some groups add a paragraph like the one above when it is appropriate to indicate that permitted existing and future uses of the Property do not significantly impact its Conservation Values.  

C.  Baseline Documentation 

The DNR requires that a baseline report be completed and signed by the Landowner and project sponsor either before or during the closing on the easement.  For more information on the DNR’s requirements for baseline documentation, go to http://dnr.wi.gov/org/caer/cfa/grants/easement.html or talk with your regional Grant Specialist. 

D.  Public Policies 

The Conservation Values of the Property should be framed within the context of applicable government policies or programs that are designed to protect those values, or in relation to a government project in the area.  The goal here is to provide the public policy rationale for the conservation restrictions.  You may list a public policy or describe it in a short paragraph.

The DNR has recognized the importance of the Property by providing a grant for its protection.  We recommend that you cite this fact if you know the grant program that will be funding the project prior to execution of the easement.  Here are some examples:

Lakes Protection and Classification Grant Program (either option is appropriate for all programs):

Option #1:  list the citation:

· The Lakes Protection and Classification Grant Program, Section 281.69 of the Wisconsin Statutes

Option #2:  list the citation and then describe it:

· Section 281.69 of the Wisconsin Statutes, which provides for the protection and improvement of critical lake watershed areas to benefit the water quality in lakes and lake ecosystems, and Section 281.71, which provides grants to eligible sponsors to protect and enhance lake resources.  The Wisconsin Department of Natural Resources has identified protection of the Conservation Values of the Property as a priority for funding under this grant program. 

River Protection Program:

· Section 281.70 of the Wisconsin Statutes, which provides grants to eligible sponsors for implementing activities, including the acquisition of property or easements, to protect or improve a river ecosystem.   The Wisconsin Department of Natural Resources has identified protection of the Conservation Values of the Property as a priority for funding under this grant program. 

Stewardship – Natural Areas Program:

· Section 23.27 of the Wisconsin Statutes, which provides for the protection of land or water resources that have educational or scientific value; are important as a reservoir of the state’s genetic or biological diversity; contain native biotic communities or habitat for endangered, threatened or critical species or species of special concern; have significant geological or archaeological features; or contain buffer areas necessary to protect the natural values of adjoining natural areas. The Wisconsin Department of Natural Resources has identified protection of the Conservation Values of the Property as a priority for funding under this program. 

Stewardship - Acquisition of Development Rights Program:

· Section 23.09 (20m) of the Wisconsin Statutes, which authorizes the Department of Natural Resources to award grants to eligible sponsors to acquire development rights in land for nature-based outdoor recreation. The Wisconsin Department of Natural Resources has identified protection of the Conservation Values of the Property as a priority for funding under this grant program. 

Stewardship - Streambank Protection Program:

· Section 23.094 of the Wisconsin Statutes, which provides for the protection of water quality and fish habitat of Wisconsin streams. The Wisconsin Department of Natural Resources has identified protection of the Conservation Values of the Property as a priority for funding under this program. 

Stewardship - Ice Age National Scenic Trail:

· Sections 23.17, 23.175 and 23.293(11) of the Wisconsin Statutes, which recognizes the Ice Age National Scenic Trail as a state scenic trail and Section 23.096, Wis. Stats.,  which provides for grants to eligible sponsors for acquisition of property  and property interests for the Trail. The Wisconsin Department of Natural Resources has identified protection of the Conservation Values of the Property as a priority for funding under this program. 

Stewardship - State Trails:

· Section 23.175, of the Wisconsin Statutes, which provides for establishment of a system of state trails for use by equestrians, bicyclists, cross-country-skiers or hikers and acquisition of property for those trails; and Section 23.096, Wis. Stats., which provides for grants to eligible sponsors for acquisition of property and property interests for state trails. The Wisconsin Department of Natural Resources has identified protection of this Property as a funding priority under this grant program. 

Stewardship - Habitat Areas and Fisheries Program:

· Section 23.092 of the Wisconsin Statutes, which provides for the protection of habitat areas and fisheries in order to enhance wildlife-based recreation and s. 23.096, Wis. Stats., which provides for grants to eligible sponsors for acquisition of property and property interests for this purpose. The Wisconsin Department of Natural Resources has identified protection of the Conservation Values of the Property as a priority for funding under this grant program. 

Stewardship - Baraboo Hills:

· Section 23.0917 (4m) of the Wisconsin Statutes, which provides for acquisition of property and property interests in the Baraboo Hills for conservation purposes and which provides for grants to eligible sponsors for this purpose. The Wisconsin Department of Natural Resources has identified protection of the Conservation Values of the Property as a funding priority under this grant program. 

Other Examples:

· The Master Plan of the Town of Anthony, which states………….

· The Southeastern Wisconsin Regional Planning Commission Community Planning Report #42, A Natural Areas and Critical Species Habitat Protection and Management Plan for Southeastern Wisconsin, which identifies the Property as an ecological area of local significance that should be protected. 

· The Shoreland Zoning Ordinance and Lake Classification system, which was adopted by the Darcy County Board of Supervisors to protect lands abutting navigable waters in Darcy County, prevent water pollution, protect fish and aquatic life, and preserve shore cover and natural beauty.

E.  Qualified Organization 
The language in the Standard Easement is applicable to all project sponsors that are eligible to receive grants under the programs covered by the Standard Easement.  The Easement Holder must be qualified under state law to hold a conservation easement (see Section 700.4 of the Wisconsin Statutes).   If the easement is a bargain sale or donation and the donor expects to take a tax deduction, the Easement Holder must also be qualified under federal law to accept donations of property for tax deduction purposes. See Section 170(h)(3) of the IRS Code.

F.  Conservation Intent
This is a statement of the Landowner’s intent to preserve the Property in perpetuity, limit uses to activities that will not impair its Conservation Values, and convey enforcement rights to the Easement Holder.  It also recognizes the Easement Holder’s commitment to enforcing the terms of the easement.

Grant of Conservation Easement - Conveyance

This section conveys the conservation easement to the Easement Holder and cites statutory authority for the conveyance.  The language in the Standard Easement is satisfactory without either of the optional phrases (in italics).  However, if you prefer to include one of the options provided, do so and then delete the other. 

1.  Purpose 

This is a critical section of the Standard Easement because all future interpretations and actions relating to the easement will be measured against their consistency with the Purpose.  The Conservation Values and Purpose are closely linked, and you must be clear about each, as they will both be closely examined during any litigation.  

The section begins with a general statement regarding the purpose of the easement.  You may rely solely on this paragraph for your purpose statement since you have already articulated specific Conservation Values, and they are referenced here.  Some drafters prefer to list specific purposes also.  You may do so if you wish, although we think it invites inconsistency between this section and the section on Conservation Values. 

If there are specific purposes that could conflict with each other, we expect you to indicate the priority of each purpose to avoid future conflict.   This may be easier to do if you can indicate priorities and uses by Zone.  Conflicts are most likely to occur when the twin purposes of the easement are to preserve the natural resources of the Property and also allow “productive” uses such as agriculture or forestry. 

	Purposes of a Conservation Easement

Section 700.40(1)(a) of the Wisconsin Statutes authorizes conservation easements for any of the following purposes:

· Protection of natural, scenic or open-space values of real property

· Assurance of availability of real property for agricultural, forest, recreational or open space use

· Protection of natural resources

· Maintenance or enhancement of air or water quality

· Preservation of a burial site, as defined in s. 157.70(1)(b), Wis. Stats.

· Preservation of the historical, architectural, archaeological or cultural aspects of real property

Section 170(h)(4)(A) of the IRS Code allows tax deductions for the donation of conservation easements for any of these purposes:

· Preservation of land for outdoor recreation by, or the education of, the general public


(must provide substantial and regular use by the general public) 

· Protection of a relatively natural habitat of fish, wildlife or plants or similar ecosystem

· Preservation of certain open space (including farmland and forest land) where such preservation is for (1) the scenic enjoyment of the public (2) pursuant to a clearly delineated federal, state or local government conservation policy 

· Preservation of an historically important land area or a certified historic structure




Examples of specific purposes:

· Further, the Purpose of the Easement is to maintain the Property forever in its presently undeveloped condition; conserve and enhance wildlife habitat for native plants and animals, including approximately seventy-five acres of mixed deciduous forest and the natural shorelands along Green Creek and Mud Lake;  maintain the water quality of Green Creek and Mud Lake; provide opportunities for public outdoor recreation; and provide scenic enjoyment for the general public from Mud Lake by protecting 500 feet of undeveloped forested shoreline.  A secondary Purpose is to facilitate the continued use of the Property as a working forest managed in accordance with a Forest Stewardship Management Plan.

· Further, the purpose of the Easement is to restore, enhance, protect and maintain the functional values of twenty-five acres of wetlands in the Riparian Zone to preserve wildlife and fish habitat, improve water quality and floodwater retention, and control run-off of sediments into Mosquito Creek, a Class II trout stream.

· Another purpose of the Easement is to permit the continuation of active farming in the Agricultural Zone, and preserve the pastoral beauty of the Property for the enjoyment of the public.  

· The purpose of this Easement is to prevent fragmentation of the forest and the parceling of the tract to ensure that the Property will be perpetually maintained in its predominantly natural, scenic, and forested condition.

2.  Restrictions, Prohibited Uses and Certain Reserved Rights 

of the Landowner 
The drafting method
 we have chosen for this section is to state a prohibition/restriction as a general rule and then list any exceptions (rights reserved by the Landowner).  This keeps most references on a single subject in one place in the document, which reduces the need for cross-referencing. 

We recognize that this section of the Standard Easement demands the most flexibility, and we will work with you to meet your needs.  However, we ask that you adhere to the proposed language whenever possible.  It will improve consistency and reduce the time needed for DNR review. 

To clarify this point, we expect you to use the text in the Standard Easement to state the restrictions and prohibitions whenever possible.  If it is essential to change the wording of a restriction or prohibition, discuss the change with your regional Grant Specialist. 

As to exceptions (reserved rights), you will find a number of options and examples both here and in the Standard Easement.  We prefer the language provided because it is likely to be consistent with other easements submitted, and because it has already been reviewed by DNR staff.  However, the examples are not intended to represent all options that are available.  We recognize that you may need to substitute other text, depending on the specific transaction. 

The section is divided into the following subjects:

2.1
Animals

2.2
Buildings, Structures and Other Improvements

2.3
Commercial, Agricultural, Residential and Industrial Uses

2.4
Dumping

2.5
Mining and Surface Alteration

2.6
Subdivision and Density

2.7
Vegetation 

2.8
Vehicles

2.9
Water

2.10
Optional (Other subjects, such as Agriculture, may be added at the end.)
If the Property has two or more Zones, some exceptions will differ by Zone. There are two ways to handle this, either of which is acceptable to the DNR:  

1.  
Have one list of restrictions; identify different exceptions for different Zones within that one list.

2. Have a separate list of restrictions and exceptions for each Zone.   

Information about each of the subjects covered in this section of the Easement begins on the next page.  Under each topic, we have also listed other subjects most likely to need cross-references to avoid inconsistencies.

2.1  Animals

Cross references:  Trails (horses); Commercial, Agricultural, Residential and Industrial Uses; Public Access
The Department will not provide a grant for an easement that allows a game farm, shooting preserve, fur farm or deer farm licensed under Chapter 169 of the Wisconsin Statutes.  

Under the Standard Easement, the Landowner has the right to hunt, fish and trap on the Property, although that right is not explicitly stated in the Easement.  If the Landowner wants to express this reserved right in the easement, we recommend insertion of the following language here:

· The Landowner and their guests may hunt, fish, and trap game species on the Property as allowed under state law.  

Note:  If the public is afforded the right to hunt and fish on the Property in Section 6 (Public Access) of the Easement, check this paragraph against that section to be sure there are no inconsistencies. 

If there is a rookery or other significant nesting area on the Property, it may be advisable to prohibit any disturbance in that area during certain times of the year (although this might be difficult to enforce).

While it may seem advantageous to include a prohibition against collecting or introducing wild or exotic animals (for example, snakes, turtles), we do not recommend it because it would be difficult to monitor.  However, if you want to include such a prohibition, the following language would be acceptable to the DNR:  

· There shall be no introduction, removal or collection of any wild animals on the Property without the prior written approval of the Easement Holder, except that the Landowner and their guests may hunt, fish, and trap game species on the Property as allowed under state law.   

Note:  If you do include this prohibition and there is a Farmstead or Residential Zone, you should allow for removal of nuisance wild animals around buildings.

Livestock:  

Livestock is usually not permitted under most of these grant programs, except for the Stewardship Acquisition of Development Rights Program, which allows agriculture on the Property.  For this reason, you will normally need to include the italicized language about livestock that is in the Standard Easement.  There are, however, exceptions we may consider in some circumstances, like the following:

· Animals, such as chickens or horses, in a Residential or Farmstead Zone;

· Situations where a landowner needs to move livestock through an easement area to a different pasture;

· Using animals, in scientifically proven ways, to assist with management objectives as part of an approved Land Management Plan.   Example:  grazing certain breeds of cattle for savanna and prairie management. 

Note:  These types of practices requires careful monitoring and one of the questions we will ask is whether the Easement Holder has the capacity to monitor the effectiveness of this management technique.   If interested, you will need to discuss this possibility with a conservation biologist at the DNR.   Your regional Grant Specialist will connect you with the appropriate person. 

In some cases, it may be wise to limit the specific number of animal units that are allowed.

The Standard Easement includes definitions for terms such as “Livestock” to avoid any future confusion about meaning. For consistency, please use the definition provided. 

There is some overlap between the subjects Animals and Agriculture (optional subject), and if you include Agriculture as a separate subject, be sure the two are consistent.  

Horses raise two issues: grazing and horseback riding.  Grazing may be covered here or in the sections on Vegetation and/or Agriculture.  If you are including an exception to allow horseback riding, it is better to place it here.  Horseback riding may be allowed in some circumstances and under some grant programs, however, it is frequently is not appropriate (particularly in the Stewardship Natural Areas Program).  Talk to your regional Grant Specialist if you have questions about horses.

When horseback riding is permitted, you will probably need to restrict the activity in some way.  We are particularly concerned about erosion, protection of sensitive areas and introduction of weed species. 

· Poultry, cattle, horses and other livestock shall not be allowed on the Property for any purpose, except that horses are permitted in the ______Zone.

· Poultry, cattle, horses and other livestock are not permitted on the Property, except that noncommercial recreational horseback riding by the Landowner and their guests is allowed on existing trails within the ______ Zone, but only to the extent that this activity does not damage the Conservation Values of the Property.   Horses may be grazed in the Farmstead Zone, but not elsewhere on the Property.

· Poultry, cattle, horses and other livestock are not allowed on the Property for any purpose, except noncommercial recreational horseback riding by the Landowner and their guests is allowed on existing trails and roads, but only to the extent that this activity does not damage the Conservation Values of the Property.  At its discretion, the Easement Holder may prohibit horseback riding to prevent adverse impacts.  Some indications of adverse impacts are erosion scars, severe rutting, washouts, streambank and wetland damage, siltation in water bodies, disturbance or destruction of a natural community (may want to name the community or species impacted). 

Occasionally a Landowner may want to reserve the right to use draft horses for forestry practices.

· Draft animals may be used for forestry practices, in accordance with the Forest Stewardship Management Plan described in Paragraph _________.

2.2 Buildings, Structures and Other Improvements 

Cross references:  Commercial, Agricultural, Residential, and Industrial Uses; Dumping; Mining and Surface Alterations; Subdivision and Density; Vegetation; Water; Easement Holder’s Rights and Remedies
The prohibition in Paragraph 2.2 states that no development shall be allowed on the Property.  Some easements do not have any exceptions to this prohibition; others have many.  The number, type, size and location of existing and proposed buildings and other improvements on the Property is one of the most important factors considered during the DNR project review.  Since a primary purpose of conservation easements is to limit development, the fewer the exceptions the better. 

Some Easement Holders prefer a longer list of specific prohibitions than the list included in the Standard Easement.  The following alternative might suit your needs better:    

· Buildings, Structures and Other Improvements.  The placement, installation or construction of any permanent or temporary buildings, structures or other improvements on the Property is prohibited, including, without limitation, houses, cabins, garages, barns, sheds, mobile homes, fences, roads, parking lots, landing strips, asphalt or concrete pavement, utility corridors and waste disposal systems, signs, billboards and other advertising displays, high intensity lighting, recreational courts, swimming pools, campgrounds, golf courses, docks and piers, antennas, telecommunications and wireless communication facilities, towers, power generation or transmission facilities, and trails, except as provided below.  

If the Property already has improvements, we expect you to provide an inventory of those improvements, either as an Appendix to the Easement or in your Baseline Report.  In addition, you should keep complete records of any new improvements.  Any major improvement, such as roadways, buildings, and trails, should be delineated on the Property Map.  

If there are particularly sensitive issues relating to location, design or construction of a new improvement, you may want approval rights over the project. 

Best Management Practices:

Any construction or other activity that could cause soil erosion must comply with current state erosion and storm water management regulations for the activity.  A reminder of this fact is included as a Note in the Standard Easement.   

For more information about DNR storm water and erosion technical standards, see the Wisconsin Storm Water Manual, DNR Publication, DOA-1720-DNR WR-349 or go to: http://dnr.wi.gov/org/water/wm/nps/stormwater/techstds.htm.

Construction of one and two-family dwellings is regulated under s. Comm 21.125, Wis. Adm. Code.   Commercial building projects with more than one acre of land disturbance are regulated under s. Comm 61.115, Wis. Adm. Code.  Other land disturbing construction activities with one acre or more of land disturbance, such as trails, are regulated by the Wisconsin Department of Natural Resources under subch III of NR 216, Wis. Adm. Code.

Examples:

The Standard Easement contains four exceptions that are frequently included in the easements we see.  You may retain or delete these.  Below, you will also find information and examples on other exceptions that may be appropriate in some circumstances.  

Fences 

There is considerable flexibility on the matter of fencing.  As a general rule, we discourage internal fencing under the Stewardship Natural Areas and Habitat Areas Programs.  If one of the purposes of the grant is to protect or restore a streambank or other natural community, we may require that either the Landowner or Easement Holder construct and maintain a fence to keep livestock out (if livestock is permitted on the Property). 

· The Landowner shall maintain the existing fence or construct new fencing to keep livestock out of the ____________ Zone.

Note:  In some cases, it may be advisable for the Easement Holder to have the right to construct a fence.  

Signs

If you leave all reference to signs out of the exceptions, then no signs are permitted on the Property (per the general prohibition).  Easement experts recommend, and the DNR agrees, that you should either prohibit signs altogether or limit both the number and size of signs, and have some control over location.  Here are three options:  

Include requirements on the number, size and location of signs in the Easement itself under the existing paragraph on signs.

Use language that allows you approve signs on an individual basis:


· Small, unlighted signs may be placed on the Property, with the prior written approval of the Easement Holder, for the following purposes only: [ List purposes. ]

Develop a separate written agreement on signs with the Landowner.

· The Landowner and Easement Holder shall mutually agree to the number, size and location of signs by separate written agreement before any signs are placed on the Property.       


You may also wish to define the purposes for which signs are allowed.  The italicized paragraph under Signs in the Standard Easement gives examples of the most common purposes.  If agriculture or home occupations are not permitted on the Property, be sure to delete the reference to the “sale of goods or services”. 

The DNR prefers that (1) signage be limited as much as possible, (2) specific restrictions be contained in the Easement itself rather than a separate agreement, and (3) the purposes for signs be included in the Easement.

The DNR will not permit signs within a corridor for a public trail or a Shoreland Protection Zone or within public view from a river or lake, unless the sign relates directly to the public’s use of the Property.  If you allow signs on the Property, you must include the following types of restrictions in these situations: 

· No signs shall be visible from ___________.

· No signs may be placed within the Trail Corridor Zone, except that the Easement Holder may post signs that relate directly to the Trail.

If there is public access to all or part of the Property, the DNR will require that the Easement Holder has the right to place signs on the Property to notify the public of that access.  That right should be included in

Section 4 of the Easement, Easement Holder’s Rights and Remedies.  Keep in mind that when public use areas are directly adjacent to private areas it may be necessary to post the boundary of the public use area. 

Finally, the Easement Holder may want to install and maintain signs on the Property for other purposes.  That right should be included in Section 4, but you may want to reference it here to ensure consistency. 

· The Easement Holder may install and maintain signs on the Property pursuant to Paragraph ______. 

Trails

Trail restrictions vary depending on the physical characteristics of the Property and the type of grant awarded. Trails should be located and constructed in a manner that prevents soil erosion and protects water quality.  The trail should also be designed to prevent habitat fragmentation, enhance (or at least not detract from) the ability to manage habitat, and protect sensitive areas (e.g. high-quality natural communities, wetlands, nesting areas, shorelands, listed species).  

Where prescribed burning will be part of the management regime, please give consideration to the relationship of a trail to the burn unit.  A maintained trail can also function as a firebreak. On the other hand, a trail through the middle of a burn unit can stop a fire and require re-lighting it.

We expect most trails to be constructed of a pervious, natural material, in locations where they can be maintained over time in a stable, non-eroding condition.   If a trail is going to be partially constructed of something other than a natural, pervious material (e.g. a boardwalk), you will want to reflect that fact in the Easement. 

For the Stewardship Natural Areas Program, the Bureau of Endangered Resources requires that both you and their Bureau approve the location of any new trail on the Property.  For Natural Areas grants, you must include either of the following statements in the paragraph on Trails:

· The Easement Holder and Wisconsin Department of Natural Resources (hereinafter “DNR”) must approve the location of any new trail in writing prior to its establishment.

· The Easement Holder must approve the location of any new trail in writing prior to its establishment.

(If you choose this option, the DNR’s approval right will be contained in Paragraph 8.2 of the Easement.

The DNR also recommends (or may require) that a trail established on a property receiving grant funds under the Stewardship Natural Areas Program be “primitive.”  If you use this terminology in the Easement, you should also include this definition:

· A primitive hiking trail is one that blends with the natural surroundings and follows the natural contours of the land.  It is made of local natural materials, with native surface tread (mineral soil, grass or rock).  Asphalt, limestone, gravel or other imported, non-naturally occurring, non-site specific material is not acceptable tread material.  Trail facilities such as bridges or boardwalks are for site protection only.  The tread of a primitive trail should not exceed 24 inches wide.

Riparian Corridors/Shoreland Buffer Zones.  Trails should be located far enough away from a water body to minimize potential erosion, siltation and destruction of shoreland habitat.  State statutes, administrative rules and county ordinances must be complied with to assure protection of lakes, streams, and wetlands.  Construction of boardwalks or bridges through wetlands or across streams will need permits.   We advise that you include this sentence in your easement when applicable:

· No new trails shall be established within the Shoreland Protection Zone OR within____ feet of ______ Stream/Lake [ complete as appropriate ] without the prior written approval of the Easement Holder.  This is not intended to prevent construction of an access walkway within the Access Corridor, pursuant to Paragraph ____.

Roads 

The paragraph on roads may be deleted if there are no existing or planned roads on the Property.  In most cases, the DNR will not agree to new roads, however, there are exceptions, such as the following: 

· No new roads may be established on the Property, except that a driveway that connects the Residential Zone to a public road may be constructed and maintained.  The driveway must be less than fifteen feet wide [ choose a width ] or the minimum width legally required by law or regulation, whichever is greater.  The driveway shall be designed, located and constructed in a manner that protects water quality and minimizes soil erosion and damage to natural communities.  The driveway shall not be located within the Shoreland Protection Zone and/or cite other area. The Easement Holder must approve the location of the driveway in writing prior to its construction.  
· No new roads may be established on the Property, except that new, unpaved access roads may be constructed and maintained for forest OR agricultural practices, pursuant to the Forest Stewardship Management Plan OR Farm Plan described in Paragraph _____.  Any such road shall be less than fifteen feet wide [ choose a width ].  It shall not be located within the Shoreland Protection Zone OR cite other areas.   The Easement Holder must approve the location of any such access road in writing prior to its construction.  All construction and maintenance of roads for forest practices shall be in accordance with best management practices as described in Wisconsin Forest Management Guidelines, PUB-FR-226, Wisconsin Department of Natural Resources, 2003 or the most current version.  

Buildings 

The DNR expects buildings to be clustered within a Residential or Farmstead Zone whenever possible, if they are included as part of the Property covered by the Easement. We have three primary interests relating to Residential and Farmstead Zones:

1.

Impact on Conservation Values;

2.

Protection of water quality (especially important near a water body); and

3.
Maintenance of scenic values of the Property from public vantage points, such as lakes and public trails.

We may agree to a building envelope for a new residence, but only if it does not significantly diminish the property’s Conservation Values. For instance, if the purpose of a project is to protect grasslands for grassland birds, we are unlikely to agree to a building envelope in the middle of the grasslands. Any approved building envelope must be surveyed and staked prior to construction.  The Landowner should provide two copies of the survey to the Easement Holder, one of which is for the DNR.  We will not approve a “floating” building envelope.

It is necessary to exclude the value of a Residential/Farmstead Zone or building envelope from the grant amount when it does not support the purpose of the grant program.  Discuss this matter with your regional Grant Specialist before ordering your appraisal as your appraiser may need to submit separate values for the Residential/Farmstead Zone and the remainder of the eased property. 

Even when the value of a Residential or Farmstead Zone is excluded from a grant, we will still consider plans for any existing or proposed Residential Zone when evaluating the project.  Please keep in mind that even though the DNR may not be able to provide grant funds for such a Zone, we would be responsible for monitoring and enforcing the terms of the entire easement property, should the Easement revert to the DNR through our reversionary rights.  (Reversionary rights are not applicable to local government Stewardship grants.)

If scenic values are important,  (e.g. Lake Protection grants), we may have concerns about location, size, height and color of improvements, and removal of vegetative cover.  If the Property has water frontage, we will require that the Residential Zone and buildings be set back at least 75 feet (preferably 100 feet) from the high water mark or to the top of a slope exceeding 12%, or to a distance that is in compliance with local shoreland zoning ordinances, whichever is greater.  The amount of impervious surface is also important near water bodies.  

Below are examples for several different situations:

If there is an existing residence on the Property:

· Existing Residence.  The existing single-family residence, non-habitable accessory structures, septic system, utilities, and other improvements may be maintained, renovated, expanded or replaced within the Residential Zone. Existing pipes and utility lines outside the Residential Zone may be maintained, repaired or replaced in substantially their present locations. 
· Existing Residence.  The existing single-family residence, non-habitable accessory structures,  utilities, and other improvements may be maintained, renovated, expanded or replaced within the Residential Zone in substantially their present locations, except the existing septic system may be replaced anywhere within the Residential Zone. Existing underground pipes and underground utility lines outside the Residential Zone may be maintained, repaired or replaced in substantially their present locations.   Any expansion or replacement of an existing building or structure shall not increase its present height, by more than _________  feet OR percent [ choose one ] and the land surface it occupies by more than _________   square feet or percent [ choose one ]. 
· Existing Residence.  The existing single-family residence, non-habitable accessory structures, septic system, utilities, and other existing improvements may be maintained, renovated, expanded or replaced, provided that:

i.
All structures and improvements are located within the Residential Zone, except the underground utility lines and underground pipes that are necessary to service these structures. These may be maintained, repaired or replaced in substantially their present location.  

ii.
The Landowner notifies the Easement Holder, in accordance with Paragraph 5.1, prior to beginning preparatory work (such as drawings, permits) and construction of any replacement single-family residential structure or ancillary structure if the location or size is different from the replaced structure.

iii.
The Landowner informs building contractors of the terms and requirements of this Easement before any construction begins.


iv.
The total land surface area of all impervious surfaces is less than ______square feet.  

v.
The exteriors of each structure, including the roof, are finished in natural earth-tone colors that blend with the natural surroundings so that no structure is prominently visible from public vantage points.  

vi.
No structure may exceed ______ feet in height, measured from the point of lowest grade of the structure to its ridgeline, excluding chimneys. 

If a new residence will be constructed on the Property:

· New Residence.  One new single-family residence, together with _____ non-habitable ancillary structures, and other customary appurtenances, including, but not limited to, sewage disposal system, domestic well, utilities, walkways, driveway and parking area, may be constructed on the Property, as allowed under then current zoning, provided that:

i.     
All structures and improvements are located within the _______ Zone, except the driveway to the _______Zone and underground utility lines and underground pipes necessary to service these structures.  The Easement Holder must approve in writing the location of the driveway, pursuant to Paragraph _____, and utilities located outside the __________ Zone prior to construction.

ii.
The ______ Zone is surveyed and staked and two copies of the survey are provided to the Easement Holder prior to construction.

iii. The Landowner notifies the Easement Holder, in accordance with Paragraph 5.1, prior to beginning preparatory work (such as drawings, permits) and construction of the single-family residential structure, ancillary structures, and the sewage disposal system.

iv. The Landowner informs building contractors of the terms and conditions of this Easement before construction begins.

v.
No structure shall be constructed on any site that has a slope exceeding 12-20%.

vi.
The total land surface area of all impervious surfaces is less than ______square feet.  


vii
The exteriors of each structure, including the roof, are finished in natural earth-tone colors 


that blend with the natural surroundings so that no structure is prominently visible from public vantage points.  

viii.
No structure may exceed ______ feet in height, measured from the point of lowest grade of the structure to its ridgeline, excluding chimneys. 

Lighting:

It is sometimes preferable to restrict outdoor lighting, particularly on properties that have lake frontage.  In some cases, we may recommend or require the following lighting restriction, especially if it is a Lake Protection grant: 

· Lighting.  Exterior lighting shall be limited to that reasonably necessary for the safety and enjoyment of persons using the Property. Light shall be reflected down to the greatest extent possible, and no direct beams of light shall be visible outside the Property.  

Structures that provide access to a lake or river:

One of the purposes of any grant for a property that has water frontage is to maintain or restore the natural shoreland.  The best way to accomplish this goal, and still allow access to the water, is to provide a narrow corridor for water access and then require that the remaining shoreland be left undisturbed.  We recommend you use the following exception if there is need to provide access to water. 

· After obtaining necessary permits and notifying the Easement Holder, the Landowner may install or construct access structures up to four feet wide, [ choose a width, four feet is preferable ] such as stairways, walkways or lifts within the Access Corridor to provide access to the water.   A single pier and up to two boat slips may also be installed or constructed directly waterward of the Access Corridor, and within 25 feet of the G.P.S. coordinates described in Exhibit ____.  The Access Corridor must be replanted with natural vegetation immediately after construction to prevent erosion.

This exception complements text under Paragraph 2.7 Vegetation regarding Access Corridors (see Special Exceptions for Shoreland Protection Zones or Riparian Buffer Zones under that subject) and Paragraph 2.9 Water (see Shoreland Protection Zones, Access Corridors and View Portholes).  

Rustic or Small Structures:
Occasionally the Landowner (or Easement Holder) will want to reserve the right to place or construct a temporary or permanent rustic or small structure outside the Residential Zone.  Whether or not the DNR will agree to such a structure depends on the purpose of the project and the size, location and impact of the structure.   

Typical structures include the following:  primitive campsite including fire ring, picnic table, outhouse; wildlife observation blind, duck blind or deer stand; temporary scientific structure such as deer enclosure or forest canopy study platform; temporary forestry structures; gate or barrier to prevent access by motor vehicles or to protect fragile areas and areas under active management or study; nesting cover or other wildlife habitat improvement structures; and trail improvements such as steps, footbridges, boardwalks, platforms, and railings.

· The Landowner reserves the right to place a __________on the Property.  The structure must be designed and located to protect the Conservation Values of the Property, particularly _______.  It shall blend with the natural surroundings of the site and should not be visible from public vantage points, including _________.   The structure must be set back _____ feet from [ list sensitive resources, including water bodies ]. It shall not exceed ________in square footage and _______ feet in height, and shall not be equipped with any utilities, including, but not limited to electricity, water and telephone. Surrounding disturbed areas must be replanted with natural vegetation immediately after construction.  The Landowner shall notify the Easement Holder in writing prior to placing or constructing the structure on the Property   [ or obtain written approval ]. 

· The Landowner may construct, install or maintain __________ to improve plant or animal habitat, control erosion, provide for low-impact non-commercial nature-based recreation, assure the safety of the Property for permitted uses, support research [ choose any that apply, add  others or delete ] provided that (a) no such structure occupies more than  ___ square feet of ground area (b) no such structure diminishes the Conservation Values of the Property or its scenic character as observed from__________, and (c) the aggregate of all such structures does not occupy more than   ____ square feet of ground area.  Surrounding disturbed areas must be replanted with natural vegetation immediately after construction.

· The Landowner reserves the right to install minor unroofed or temporary structures necessary for

 agricultural operations OR forestry operations in Zone____, including, but not limited to, 

portable outhouses, temporary equipment sheds, barriers, three-sided or unroofed shelters for livestock, feed troughs, [ identify structures needed and delete others ] provided they are designed and located in a manner that does not detract from the scenic and substantially unbuilt character of the Property when viewed from public vantage points, in particular from public hiking trails, publicly accessible water bodies, public roadways, and nearby elevated vista points, [ complete as appropriate ]and  provided they are set back at least _____ from [ list  sensitive resources, wetlands, the normal high water mark of____, etc. ]. 
2.3  Commercial, Agricultural, Residential and Industrial Uses

Cross references:  Agriculture; Buildings, Structures and Other Improvements; Vegetation (Forestry) 

Commercial, agricultural, residential and industrial uses are typically not permitted on the Easement Property.  However, there are a number of uses that should be excepted here if they are permitted elsewhere in the Easement.

We recommend that you do not specifically cite residential and agricultural uses in this prohibition, if these uses are permitted on the Property.  The heading and prohibition would then read:  “commercial and industrial uses.”  You should still include an exception for agriculture even if you remove it from the heading.  

Examples:

· except that commercial forestry operations OR agricultural operations [ complete as appropriate ] may be conducted in the ________ Zone, as permitted in Paragraph ______.

· except that the Landowner may charge rent or fees for permitted uses of the Property.  [ Another option is to list specific uses that may be leased or rented,  such as rent the house,  rent the agricultural fields. ]
· Notwithstanding the foregoing, the Landowner or occupants of the single-family residence in the_______ Zone  may carry on home occupations in the Residential Zone, provided that: (i) such activities are incidental to the residential use of the Residential Zone, (ii) the home occupation does not involve regular outdoor parking for more than three motor vehicles, (iii) such uses are in compliance with all applicable state and local government laws and regulations, (iv) such uses are consistent with the Purpose of this Easement, and (v) the home occupation does not occupy more that ____percent of the area of the ______ .

· Storage and retail or wholesale marketing or processing of agricultural products is permitted in the ______ Zone, if more than fifty percent of the stored, processed or merchandised products are produced by the farm operator on the Property for at least three of the immediately preceding five years. 

2.4  Dumping

Cross references:  Agriculture; Buildings, Structures and Other Improvements 

The DNR is likely to approve the following exceptions, if appropriate:

· This is not intended to prohibit the temporary storage of soil, gravel or sand that is necessary for uses permitted in this Easement AND/OR the temporary storage of brush piles to be burned later.  

· However, this is not intended to prohibit the establishment of brush piles for wildlife, with the prior written approval of the Easement Holder OR at the location(s) shown on the Property
Map [ choose one or delete ]. 
· This is not intended to prohibit the storage or spreading of manure, lime or other fertilizer in the Agricultural Zone, in accordance with an approved Farm Plan described in Paragraph_____, as long as such storage is not within 100 feet of the ordinary high water mark of any creek, stream, river, shoreline or other water body or within 100 feet of a wetland.   Note:  Such activities must also be in compliance with agricultural performance standards and prohibitions contained in ch. NR 151, Wis. Adm. Code, as that chapter may be changed or amended from time to time.

Note:  Some Easement Holders and Landowners would like to include a restriction that manure cannot be spread on frozen ground surfaces.  This decision involves a number of a site-specific issues that must be considered by the Landowner and Easement Holder, but we will approve the restriction if you include it. 

· Storage of agricultural products and equipment is permitted in the _________ Zone.  Chemicals may only be stored in a building in accordance with applicable laws and regulations. 

· Trash generated on the Property in conjunction with residential uses permitted in Paragraph ____ may be temporarily stored in the Residential Zone for periodic off-site disposal.  

Proper disposal of an old building:

If it is likely that the landowner will want to dispose of an old building on the property, please review the information below and incorporate as necessary into your easement.  Include a notification clause requiring that the Easement Holder be notified of any such activity.   If you have questions on this topic, contact your regional Grant Specialist who will connect you with an expert in solid waste disposal.  

Choices:

· A landowner may be able to receive a one-time approval for the on-site burial of a storage building, horse barn, machine shed or outhouse.  The Landowner would need to meet the requirements of ch. NR 503.08, Wis. Adm. Code, and submit of a plan of operation.  Some test pits would need to be excavated to verify if groundwater or bedrock is located within 10 feet of the base of the disposal area. Any brick, concrete, concrete block or stone from foundations or a silo would be classified as clean fill and could be buried on site in accordance with local ordinances.

· Any dry, unpainted and untreated wood can be burned in accordance with local ordinances.   

· The unwanted structure could be burned for practice and instruction of fire fighters or testing of fire fighting equipment.  If the burning includes a building, a demolition notification needs to be submitted to the air management program.  Asphalt shingles and asphalt and plastic siding must be removed from the structure unless they are considered necessary to the fire practice.  All material containing asbestos has to be removed in compliance with ch. NR 447, Wis. Adm. Code.  The remaining ash should be disposed of in a licensed landfill.

· Unwanted structures could be demolished and transported to a solid waste transfer station or landfill.

2.5  Mining and Surface Alterations

Cross references:  Agriculture; Buildings, Structures and Other Improvements; Vegetation; Water

If a third party owns pre-existing mineral rights to the Property, that could affect the DNR’s decision to award a grant.  Discuss this factor with your regional Grant Specialist as early in the grant process as possible. 

Exceptions that may be approved by the Department under appropriate circumstances include:

· except as necessary to create or restore wetlands on the Property, pursuant to Paragraph ______.

· except as necessary to lay out, construct and maintain roads, trails and other improvements permitted in this Easement.

· except as necessary for streambank renovations as approved by the Wisconsin Department of Natural Resources.

· except as necessary to drill in the Farmstead/Residential Zone for water that will be used for residential and agricultural purposes on the Property, including irrigation. 

· except for existing ditches and drainage tiles that are delineated on the Property Map in Exhibit B.

2.6  Subdivision and Density

Cross Reference:  Buildings, Structures and Other Improvements

Subdivision

The DNR prefers that you prohibit divisions of the property.  Divisions take extra time for monitoring and enforcement, and require agreement from additional landowners if there is an issue that needs joint resolution. We do have some flexibility, however, but we will not approve any division that significantly diminishes the Conservation Values of the Property. 

If you must allow division of the Property, discuss this topic with your regional Grant Specialist.  While we do not recommend divisions, two examples are included below.   

· The Property may be divided to create a separate lot that includes all of the ______Zone, provided that the separate lot remains subject to the terms of this Easement.  

· The Property may be divided into up to five separate tracts with a minimum of _______ acres each, provided that each tract remains subject to the terms of this Easement.

Use the following exception if you anticipate that some part of the property may be conveyed to a nonprofit organization, local government or the DNR in the future:

· This provision does not apply when a portion of the Property is being conveyed to an entity described as a qualified organization in Paragraph E of the Recitals.

We are likely to approve a provision for lot line adjustments, but only if adjustments do not significantly reduce the acreage covered by the Easement.  A lot line adjustment should not be necessary if there is a survey of the property.  All lot line adjustments must be approved in writing by the DNR. We will jointly decide whether or not the transferred property should remain under the grant contract and Easement.

· With the prior written approval of the Easement Holder, portions of the Property may be sold or conveyed to the owners of adjacent properties and such portions attached to adjacent tracts of land through a lot line adjustment.  The sole purpose of a lot line adjustment is to correct legal description error or resolve boundary disputes.  Lot line adjustments may not materially reduce the size of the Property.

Density

The development rights for the Property are being acquired with the Easement (except for those rights specifically reserved).  Because they cannot be acquired twice, the Landowner cannot give or sell the development rights to another party as part of a transfer of development rights program or any other program.  However, there is one rare situation in which the DNR would consider an exception, that is when it would benefit the project to remove buildings from the Property.

· provided, however, that with prior written approval of the Easement Holder, this Paragraph shall not preclude such transfer of development rights if such transfer results from the destruction or removal of an existing residential building on the Property. 

Occasionally a Landowner will require that Property covered by the Easement be available for use to meet minimum acreage requirements for residential development on a part of the Property that is not covered by the Easement.  The DNR will work with you to reach satisfactory resolution in these situations, as long as the conservation goals of the project are not compromised.  Here is an exception that might solve this problem in some situations:

· However, this paragraph is not intended to prevent the construction of one [ choose number ] new residence on adjacent land owned by the Landowner at the time this Easement is executed. 

Note:  If you plan to use an exception such as this, it may affect the appraised value of the Easement.   You must notify both the DNR and your appraiser that you are including this exception in the Easement.

If the development rights for a property have already been transferred to another party, it is unlikely the Department would consider a grant for an easement on that property, unless there were significant additional conservation or recreation values to be protected.  In such a case, the appraisal would need to reflect the rights already acquired by the other party.  

2.7  Vegetation 

Cross References:. Agriculture; Animals; Buildings, Structures, and Other Improvements; Mining and Surface Alterations; Vehicles; Water
Restrictions on management of vegetation vary greatly, depending on the characteristics of the Property, purpose of the project, and type of grant.  In some cases, it is appropriate to list restrictions by Zone.  In other cases, it is necessary to reference a separate Land Management Plan.  In all cases, vegetative restrictions should be closely linked to the Conservation Values of the Property. 
You will find the following under this subject:

· Examples for three different levels of disturbance of vegetation:  minimal disturbance, “medium” disturbance, and minimal restrictions (more than one level of disturbance may be appropriate in a single easement);

· Information about application of chemicals;

· Special statutory requirements for the Stewardship Streambank Program;

· Special requirements for Shoreland Protection Zones and Riparian Buffer Zones; and 

· Suggested language for Land Management Plans and Forest Stewardship Management Plans.

Examples for three different levels of vegetative disturbance and Easement Holder oversight:

· Example A:  Minimal disturbance or “no touch” areas.  Most appropriate for the Stewardship Natural Areas Program (usually requires a separate Land Management Plan) and for Shoreland Buffer Zones.

2.7 Vegetation. There shall be no disturbance of any aquatic vegetation, fallen trees or other natural features in water areas on or directly adjacent to the shoreline of the Property, except where removal is necessary for reasonable use of any allowed pier or boat slip authorized in Paragraph_____ .   There shall be no planting, removal, destruction, cutting, trimming, grazing or mowing of trees or other vegetation, living or dead, on the Property, or any plowing or tilling of the soil, except as follows:

a.
To control disease and pests on an emergency basis, with the prior written approval of the Easement Holder. 

b. To establish and maintain existing or authorized roads, trails, fences or other improvements permitted in this Easement pursuant to Paragraph(s) ____, provided that any surrounding disturbed area is restored as soon as possible to its condition prior to the disturbance, and that any cut tree remains lying naturally on the Property or is consumed for personal use.
c. To selectively cut a hazardous tree for safety reasons or to prevent property damage, with the  prior written approval of the Easement Holder, provided that any such cut tree remains lying naturally on the Property or is consumed for personal use. 

d.
To harvest berries, nuts and mushrooms.
e.
To remove non-native or invasive vegetation in accordance with the Land Management Plan set forth in Paragraph______ OR with the prior written approval of the Easement Holder. 

           [ Choose one and delete the other. ]
f.
To preserve, enhance, restore and maintain the Conservation Values of the Property and [ you may wish to name a specific natural community, zone, species or other ], in accordance with the Land Management Plan set forth  in Paragraph ____below.  

g. To establish firebreaks in accordance with the Land Management Plan set forth in Paragraph______  OR with the  prior written approval of the Easement Holder [ choose one ].

h.
Use of chemical herbicides, pesticides, rodenticides, fungicides and other toxic agents is not allowed on the Property, unless the use is permitted as part of the Land Management Plan set forth in Paragraph ____ below OR approved in advance in writing by the Easement Holder.

i.
Land Management Plan.  [ See examples below. ]
· Example B:  Similar to previous, but not as restrictive; greater disturbance is permitted; fewer requirements for prior approval.   (Some Habitat Areas, Streambank, Natural Areas and Rivers projects.) 

2.7 Vegetation.  There shall be no disturbance of any aquatic vegetation, fallen trees or other natural
 features in water areas on or directly adjacent to the shoreline of the Property, except where removal is necessary for reasonable use of a pier and boat slips authorized in Paragraph_____ .   There shall be no planting, removal, destruction, grazing or mowing of any trees or other vegetation on the Property, or any plowing or tilling of the soil, except as follows:

a.
To control disease and pests on an emergency basis, with the prior written approval of the Easement Holder. 

b. To establish and maintain existing or authorized roads, trails, fences or other improvements permitted in this Easement pursuant to Paragraph(s) ______, provided that any surrounding disturbed area is restored as soon as possible to its condition prior to the disturbance. 

c.
To harvest berries, nuts, mushrooms and maple sap for maple sugaring.

d.
To remove non-native and/or invasive vegetation.

e. To preserve, enhance, restore and maintain the Conservation Values of the Property and [ you may also wish to name a  specific natural community, species, zone, etc. ]    [ Choose one of the following ]

· in accordance with the Land Management Plan described in Paragraph _____ .

· with the prior written approval of the Easement Holder.

· by employing land management practices such as, but not limited to, the following:  

 prescribed burning, construction of firebreaks, mowing, cultivation, planting and removing plants by mechanical or chemical means, or other generally accepted management practices.  [ Delete any that do not apply or add others. ]

f.
To selectively cut a hazardous tree for safety reasons or to prevent property damage. 

g.
To selectively remove standing or fallen trees for personal use, not to exceed _____ cords of wood per 
year. [ The DNR may prohibit the cutting of certain tree species. ]    

h. To harvest timber in the ______ Zone in accordance with a Forest Stewardship Management Plan (“Forest Plan”).  The Forest Plan shall: [ See below for Forest Plan requirements and insert here or below under Paragraph m. ]
i.
To plant, remove or manage vegetation within the Residential Zone for landscaping and 


horticultural purposes, except that invasive species may not be introduced to the Property.

j.
To manage vegetation for agricultural purposes in the _____ Zone, pursuant to Paragraph _____. 

k.
Use of chemical herbicides, pesticides, rodenticides, fungicides and other toxic agents is not allowed on the Property, except as follows:  (i) to comply with noxious weed control laws, (ii) to control pests on an emergency basis, with the prior written approval of the Easement Holder, when such control is necessary to protect public health, (iii) to control non-native or invasive plant species, or (iv) as specifically authorized in a Land Management plan, pursuant to Paragraph______ OR as approved in writing by the Easement Holder.  There shall be no application of chemicals for any purpose within ten feet of any plant species that is listed as endangered, threatened or of special concern by the Wisconsin Department of Natural Resources or federal authorities.   There shall be no application of chemicals within one-hundred feet of the ordinary high water mark of any lake, stream wetland or other water body without the prior written approval of the Easement Holder.

Note:  Only chemicals developed for over and near water applications shall be approved for use within one-hundred feet of the ordinary high water mark of any water body. 

l.
The Landowner has an affirmative obligation to restore native vegetation in the _______ Zone.  The Landowner agrees that not later than three years  [ choose number, not to exceed five ] from the date of this Easement, the Landowner shall submit to the Easement Holder a Land Management Plan prepared in accordance with Paragraph _____ for the restoration of native vegetation within the __________ Zone.  Such restoration shall commence no later than three years [ choose number, not to exceed five ] from the date of this Easement, and the restoration shall be completed within eight years    [ choose number, not to exceed ten ] from the date of this Easement. 

m.   Land Management Plan OR Forest Stewardship Management Plan [ See examples below. ]
· Example C:  Minimal oversight on management of vegetation – (ADLP, ADR, Urban Rivers, Trails, Lakes grants)

2.7
Vegetation. Vegetation shall be managed in a manner that preserves the Conservation Values of the Property and its scenic character from public vantage points on [ List  road, lake, river, trail, etc. ]  

a.
Invasive plant species shall not be introduced or planted anywhere on the Property.  Non-native species may only be planted in the Residential and/or Agricultural Zone(s).

b. There shall be no application of chemicals within one-hundred feet of the ordinary high water mark of any lake, stream wetland or other water body without the prior written approval of the Easement Holder.

Note: Only chemicals developed for over and near water application shall be approved for use within one-hundred feet of the ordinary high water mark of any water body. 

c.
There shall be no disturbance of any aquatic vegetation, fallen trees or other natural features in water areas on or directly adjacent to the shoreline of the Property, except where removal is necessary for reasonable use of any allowed pier or boat slip, authorized in Paragraph _____.  

d.
There shall be no planting, removal, destruction, cutting, trimming, grazing or mowing of trees or other vegetation, or plowing or tilling the soil, within in the Shoreland Protection Zone OR Streambank Buffer Zone except as follows: [ list exceptions-see Examples A and B for examples ].  

e.
Any commercial harvest of trees on the Property shall be in accordance with a Forest Stewardship Management Plan (“Forest Plan”).  The Forest Plan shall:  [ See below for Forest Plan  requirements; insert here. ]  

f. Pursuant to Paragraph ____, any agricultural operations on the Property shall be in accordance with a Farm Plan.

Applying chemicals on the Property: 

There is considerable flexibility on the topic of applying chemicals to control vegetation.  Keep in mind that in Examples A and B there is a prohibition against removing or disturbing vegetation, which is presumed to include chemical disturbance.  If you wish to allow chemicals in some circumstances, you need to say so in an exception.  

The DNR’s primary concerns about chemicals revolve around four issues:

1.
Limiting the usage of chemicals whenever possible.

2.
Meeting the statutory requirements for the Streambank Protection Program.

3.
Limiting application of chemicals within 100 feet of a wetland, stream, lake or other water body, unless there is a good reason to do so, such as controlling woody vegetation along trout streams and purple loosestrife.  In these cases, the chemicals used should be approved for over or near water applications.

4.
Prohibiting spraying within ten feet of an endangered or threatened species or a species of special concern.

Special Requirements for the Streambank Protection Program:

The following activities are prohibited by statute on properties funded with a Stewardship Streambank Protection grant unless specifically approved by the DNR in the grant contract, a Land Management Plan or by individual written request. Any easement receiving Streambank Protection dollars must reflect these statutory prohibitions:

1.
Alteration of vegetative cover or other natural features unless the DNR specifically approves the alteration.

2.
Planting or production of agricultural crops unless DNR specifically approves the planting or production, and then only for wildlife management purposes.

3 
Mowing, grazing or spraying the land with chemicals, except as necessary to comply with noxious weed control laws in Sections 23.235 and 66.047, Wis. Stats. or to control pests on an emergency basis when such control is necessary to protect public health, or unless the DNR specifically approves the mowing, grazing or spraying.

Special Exceptions for Shoreland Protection Zones or Riperian Buffer Zones:  

In some cases, it will be necessary to include the following exceptions in the Easement (especially under the Lake Protection and Rivers Programs): 

· Access Corridor.  A single Access Corridor, which is depicted on the Property Map and further described in Exhibit ___, may be established on the Property to provide access to the waterfront.  The Access Corridor shall be no greater than twenty-five OR thirty feet in width [ choose a width that does not exceed 30 feet ]. Trees ten inches in diameter or less at the base, shrubs and other vegetation may be removed to establish the Access Corridor. 

The purpose of the Access Corridor, which lies within the Shoreland Protection Zone, is to connect a residential (or similar-use) area with the waterfront for fishing, boating, swimming or similar recreational activities.  It provides a stabilized, non-eroding land area where water-related recreational activities can occur.  By providing for and limiting these human uses to within an access corridor, the remaining Shoreland Protection Zone is left undisturbed by human activity.

· View Porthole.  A single View Porthole, which is depicted on the Property Map in Exhibit B and further described in Exhibit ____, may be established only when there is no Access Corridor between the residence (or similar-use) area and the water.  The View Porthole shall be no greater than fifteen OR twenty feet in width, [ choose a width that does not exceed 20 feet ] and shall not function as a means to provide physical access to the water.  In the View Porthole, trees less than six inches in diameter and branches less than five inches in diameter six inches from the trunk may be cut to open a view of the water from the residence (or similar-use) area.  Woody plants and ground cover shall not be disturbed to a height of four feet.  

The purpose of the View Porthole, which lies within the Shoreland Protection Zone, is to create a waterward view from the residence (or similar-use) area by selective cutting of vegetation.  By providing for and limiting vegetative cutting to within a View Porthole, the remaining Shoreland Protection Zone is left undisturbed by human activity.

Land Management Plans and Forest Stewardship Management Plans:

Note:
Land Management Plans and Forest Stewardship Management Plans are discussed here.  You will find information on Farm Plans under the subject, Agriculture.

You may place all restrictions and reserved rights regarding vegetation within the easement document itself, however, there are situations where a separate Land Management Plan, Forest Stewardship Management Plan or Farm Plan is advisable.   A Land Management Plan will usually be required for a Stewardship Natural Areas grant.  A Forest Stewardship Management Plan will always be required if commercial forestry operations will be allowed on the Property.  Please keep in mind that the DNR must approve all Land and Forest Stewardship Management Plans and any revisions to those plans for NCO projects.  It will be less confusing for future Landowners and Easement Holders if you reference this fact here rather than solely in Section 8 (Acknowledgment of DNR Rights). 

Any existing Forest Management Plan under the Managed Forest Law (MFL) or Forest Crop Law (FCL) must be compatible with the goals of the grant program.  You need to submit a copy of the Plan with your application materials so we can review it.   

The DNR requires that the Easement contain guidance on what should be included in the Management Plan.  See below for three examples:

When the Land Management Plan is the responsibility of the Landowner:  

· 
2._
Land Management Plan. In order to achieve the Purpose of this Easement, the Landowner shall be responsible for development of a Land Management Plan for the Property or a portion of the Property.  All land management activities conducted on the Property OR in Zone _____  by the  Landowner or Easement Holder or Wisconsin Department of Natural Resources, shall be in accordance with this Land Management Plan.  The Land Management Plan must, at a minimum: 


(i)
be approved in writing by the Easement Holder and DNR not more than three years [  choose number ] prior to implementation. 



(ii)
be prepared by a qualified natural resource professional who has been approved by the 



Easement Holder.


(iii)
identify objectives, purpose and location of proposed management practices that will be undertaken in the ____ Zone to protect, enhance, restore and maintain the Conservation Values of the Property, its natural communities, fish and wildlife resources, soil, water, wetlands, riparian areas, scenic beauty, and recreational opportunities.


The following terms and conditions shall apply to the Land Management Plan:



 (i)
The Land Management Plan may be modified by amendment, mutually approved in writing by 


the Landowner and Easement Holder, and the DNR before implementation.



(ii)
If there is any inconsistency between the terms of the Land Management Plan and this 



Easement, the Easement shall control.



(iii)
The cost of the Land Management Plan and any amendments shall be borne by the 



Landowner.    

When the Land Management Plan is the responsibility of the Easement Holder:  

· 2._
Land Management Plan.  In order to achieve the Purpose of this Easement, the Easement Holder, in consultation with the Landowner, shall develop a Land Management Plan for the Property or a portion of the Property.  All land management activities conducted on the Property by the Landowner or Easement Holder or Wisconsin Department of Natural Resources, shall be in accordance with this Land Management Plan.  The Land Management Plan shall, at the minimum:
(i) identify objectives, purpose and location of proposed management practices that will be undertaken to protect, enhance, restore and maintain the Conservation Values of the Property, its natural communities, fish and wildlife resources, soil, water, wetlands, riparian areas, scenic beauty, and recreational opportunities.


(ii)
be approved in writing by the Landowner and DNR  prior to implementation. 


The following terms and conditions shall apply to the Land Management Plan:

(i)
The Land Management Plan may be modified from time to time by amendment, approved in writing by the Landowner, Easement Holder, and DNR.  OR  after consultation with the Landowner.


(ii)
If there is any inconsistency between the terms of the Land Management Plan and this 



Easement, the Easement shall control.


(iii)
The cost of the Land Management Plan and any amendments shall be borne by the Easement 


Holder OR Landowner [ choose one or split the cost ].   

Forest Stewardship Management Plan (for timber harvesting):*
· 2._
Forest Stewardship Management Plan.  The Forest Stewardship Management Plan (“Forest Plan”) shall, at a minimum:


(i)
be approved in writing by the Easement Holder and DNR prior to implementation. 


(ii)
be prepared by the Wisconsin Department of Natural Resources, a licensed professional forester, a certified Plan Writer or other qualified person approved in writing by the Easement Holder.


(iii)
protect the Conservation Values of the Property.


(iv)
identify objectives and actions that will be taken to protect and manage soil, water, wetlands, riparian areas, aesthetic quality, recreational opportunities, natural communities, and fish and wildlife resources.

(v)
be in accordance with Best Management Practices as described in Wisconsin Forest Management Guidelines, PUB-FR-226, 2003, Wisconsin Department of Natural Resources, or it’s successor publication.  



(vi)
include an access plan, indicating routes of ingress and egress for the areas to be harvested.



The following terms and conditions shall also apply to the Forest Plan:



(i)
If there is any inconsistency between the terms of the Forest Plan and this Easement, the terms 


of this Easement shall control.



(ii)
The Forest Plan may be modified by amendment, approved in writing by the Landowner and 


Easement Holder and the DNR.

(iii)
The Cutting Plan.   At least sixty days [ choose number, not less than sixty ] prior to the time the Landowner intends to cut merchantable timber on the Property, the Landowner shall file a document (Notice of Intent to Cut and Cutting Plan) signed by the Landowner and supervising forester (or other qualified individual), certifying that the Cutting Plan is in compliance with the terms and conditions of the Forest Plan and Easement.   It shall include the location of the harvest, dates, cutting plan, plan for ingress and egress and a summary of activities and practices intended to achieve compliance with the terms and conditions of this Easement and the Forest Plan. 


(iv)
The Easement Holder shall notify the Landowner within thirty days [ choose number ] of receiving the Notice of Intent to Cut and Cutting Plan whether the Cutting Plan conforms to the Easement and Forest Plan.  No cutting shall proceed until an acceptable Cutting Plan is agreed to by the Landowner and Easement Holder, and DNR.   The Cutting Plan must be approved not more than three years [ choose number ] before the cutting. 

(v) If the Property or any part thereof is enrolled in the Forest Crop Law, ch 77, subch I, Wis. Stats., or the Managed Forest Law program, ch. 77, subch. VI, Wis Stats., or other forest tax program administered by the Wisconsin Department of Natural Resources, the Landowner’s tax law Forest Plan may be considered an acceptable Forest Plan under this Easement.

The Landowner retains the right to renew from time to time, the tax law Forest Plan with the State of Wisconsin. [ This paragraph may be approved in some circumstances, not in others. ]

*Note: 
The DNR Division of Forestry prefers the term “Forest Stewardship Management Plan” rather than “Forest Management Plan” because it implies more detailed components than other forest management plans.  The term does not relate to the Knowles-Nelson Stewardship Program, and is appropriate for Lakes and Rivers grants.  













2.8  Vehicles:

Cross reference:  Agriculture; Buildings, Structures and Other Improvements; Vegetation 

Restrictions on vehicles vary from project to project depending on the specific Conservation Values of the Property and the reserved rights the Landowner wishes to retain.  Vehicle usage is difficult to monitor, but because vehicles can be destructive we have included this section.  It may be best to reference specific performance standards related to erosion scars, severe rutting, washouts, streambank and wetland damage, disturbance or destruction to identified natural communities, etc.  Annual monitoring of trails used by motorized and non-motorized vehicles is necessary to detect and correct impacts before permanent damage occurs.  Below are some examples for different situations:

Minimal disturbance or “no touch” areas; very restrictive; most appropriate for the Stewardship Natural Areas Program where the Property has primitive trails, and for small properties:

· 2.8
Vehicles. There shall be no operation of vehicles of any kind on the Property, including, but not limited to, bicycles, motorcycles, motorized watercraft, cars, trucks, skidders, farm vehicles, and motorized and non-motorized recreational vehicles, without the prior written approval of the Easement Holder. 

Less restrictive than the previous example:

· 2.8.
Vehicles. There shall be no operation of vehicles of any kind on the Property, including, but not limited to, bicycles, motorcycles, motorized watercraft, cars, trucks, skidders, farm vehicles, and motorized and non-motorized recreational vehicles, except that utility vehicles may be used to conduct management activities in accordance with the Land Management Plan described in Paragraph ____,  for handicapped access, and to recover deer carcasses. It is understood that field roads, lanes, trails or other normally traveled routes will be utilized for vehicle access whenever possible.    

· 2.8
Vehicles.  There shall be no operation of motorized vehicles of any kind on the Property, including, but not limited to, bicycles, motorcycles, motorized watercraft, cars, trucks, skidders, farm vehicles, and recreational vehicles, except as listed below.  It is understood that field roads, lanes, trails or other normally traveled routes will be utilized for vehicle access whenever possible.


[ Below is a sampling of exceptions that might be appropriate depending on the potential impact on the Property’s Conservation Values.  It is possible to combine several of these together, rather than listing each separately.  See below for suggested restrictions for a Shoreland Protection Zone.  ]

a.
Vehicles.  There shall be no use of motorized vehicles on the Property, except to allow disabled access on an established trail or to carry out management activities, pursuant to Paragraph _______.  

b.
Vehicles may be operated on roads and trails by persons with disabilities as a mode of personal conveyance.  

c.
Vehicles may be operated on existing roads and trails in order to carry out activities specifically authorized in this Easement.  

d.
Vehicles may be operated with the prior written approval of the Easement Holder.  

e.
Vehicles may be operated for land management activities, in accordance with the Land Management Plan described in Paragraph____ of this Easement.  

g. Skidders and logging vehicles may be operated for forest management and harvest activities, in accordance with the Forest Plan described in Paragraph ____. 

h. It is understood that field roads, lanes, trails or other normally traveled routes will be utilized for vehicle access whenever possible.

i. At its discretion, the Easement Holder may prohibit vehicles in the ______ Zone to prevent adverse impacts to the Property or damage to its Conservation Values.  Some indications of adverse impacts are erosion scars, severe rutting, washouts, streambank and wetland damage, siltation in water bodies, disturbance or destruction of a natural community or species.   

Minimal restrictions or no restrictions on vehicles:

· 2.8
Vehicles.  Vehicles may be operated on the Property as long as they do not have an adverse impact on the Property or damage its Conservation Values.  At its discretion, the Easement Holder may prohibit vehicles in the ______Zone to prevent adverse impacts to the Property or damage to its Conservation Values.   Some indications of adverse impacts are erosion scars, severe rutting, washouts, streambank and wetland damage, siltation in water bodies, disturbance or destruction of a natural community.  

· 2.8
Omitted by intention. [ Use this statement for Paragraph 2.8 if there are no restrictions on vehicles. ]
In Shoreland Protection Zones:

· 2.8
Vehicles.  There shall be no use of motorized vehicles in the Shoreland Protection Zone, except as  necessary to (i) install or remove a pier and boat slips that are permitted in this Easement, (ii) access the water within the Access Corridor for recreational purposes, but only during frozen ground conditions, (iii) allow disabled access on an established trail, or (iv) carry out management activities permitted in this Easement.  

2.9  Water

Cross Reference: Agriculture; Buildings, Structures and Other Improvements; Dumping; Mining and Surface Alterations; Vegetation, Vehicles

The DNR has four goals for properties that have water either on the Property or adjacent to it:

1.
Protect water quality;

2.
Protect wildlife and aquatic habitat; 

3.
Preserve the natural beauty of shorelines visible to the public; and

4.
Provide public access for fishing along streams.

These goals are accomplished in the Standard Easement by:

1. Including a Prohibition/Restriction  for Water; 
2. Encouraging establishment of a Shoreland Protection Zone or Riparian Buffer Zone; 

3. Requiring Best Management Practices, when appropriate; 

4. Encouraging public access for fishing  (see Section 6 on Public Access).

Below are some exceptions the DNR will consider:

· except as follows: [ list a specific activity ]
· except as approved in a Land Management Plan, pursuant to Paragraph____.

· except with the prior written approval of the Easement Holder.  (The DNR may also need to approve.)

· except to restore, enhance or maintain wetlands, streambank or other,  pursuant to Paragraph ______. 

Shoreland Protection Zones, Access Corridors and View Portholes

Shoreland Protection Zones, Access Corridors and View Portholes are referenced several times in different parts of the Standard Easement and Drafting Notes.  Below is a summary that ties these references together in one place.  You may wish to include some of this information in Exhibit C where the Zones are described.

Shoreland Protection Zone or Riparian Buffer Zone

Purpose Statement:

 The purpose of a Shoreland Protection Zone or Riparian Buffer Zone is to (a) provide wildlife habitat by protecting native vegetation; (b) protect and maintain water quality by locating intense human activities away from the shore (c) provide an area for infiltration of runoff; and (d) maintain the natural beauty of the shoreline by protecting native vegetation and visually screening residences and other structures from public waterways.

Performance Standards:

· Preferred width:  100 feet or to top of slopes exceeding 12%, whichever is greater

Minimum width: 75 feet, or to top of slopes exceeding 12%, whichever is greater

· No disturbance of natural vegetation except for (i) permitted trails, (ii) as specified for view porthole and access corridor, (iii) to remove dead trees for human safety reasons and to prevent property damage, and (iv) to remove noxious or invasive species that threaten native communities.

· No disturbance of vegetation or woody cover in water areas along the shoreline, except as specified for the access corridor   (Woody vegetation in water provides important woody cover for spawning fish and other wildlife.)

· No structures, roads or other improvements except in access corridors and for trails, which must remain fully-vegetated and non-eroding; new trails require approval of Easement Holder.

· Vehicles – only on trails and only if trails will remain vegetated and non-eroding and only for limited purposes such as to allow disabled access or to carry out management activities.
Access Corridor

Purpose Statement:  

The purpose of the Access Corridor, which lies within the Shoreland Protection Zone, is to connect a residential (or similar-use) area with the waterfront for fishing, boating, swimming or similar recreational activities.  It provides a stabilized, non-eroding land area where water-related recreational activities can occur.  By providing for and limiting these human uses to within the Access Corridor, the remaining Shoreland Protection Zone is left undisturbed by human activity.

Performance Standards: 

· Maximum width of 25/30 feet  
· Site-appropriate erosion control measures must be in place during construction (See Storm Water Manual guidance.)
· Must be maintained in stable and non-eroding condition at all times.

· Stairways, walkways or pathways should not exceed 4 feet in width.
Recommended language:

Access corridor.  A single Access Corridor, which is depicted on the Property Map and further described in Exhibit ____, may be established on the Property to provide access to the waterfront.   The Access Corridor shall be no greater than twenty-five OR thirty feet wide [ choose a width that does not exceed 30 feet ].  After obtaining necessary permits and notifying the Easement Holder, the Landowner may install or construct access structures up to four feet wide, [ choose a width, four feet is preferable ] such as stairways, walkways or lifts within the Access Corridor.  A single pier and up to two boat slips may also be installed or constructed directly waterward of the Access Corridor, and within twenty-five feet of the G.P.S. coordinates described in Exhibit _____.   Trees ten inches in diameter or less at the base, shrubs and other vegetation may be removed to establish the Access Corridor.  The Access Corridor must be rereplanted with natural vegetation immediately after construction to prevent erosion. 
View Porthole

Purpose Statement:
The purpose of a View Porthole, which lies within the Shoreland Protection Zone, is to create a waterward view from the residence (or similar-use) area by selective cutting of vegetation.  By providing for and limiting vegetative cutting to within a View Porthole, the remaining Shoreland Protection Zone is left undisturbed by human activity.

Performance Standard:
· Maximum width of 15/20 feet.

· Applicable size restrictions on size and height of vegetative cutting

· The residence and other structures shall remain visually inconspicuous when viewed from the lake or waterway.

Recommended Language:  

A single View Porthole, which is depicted on the Property Map and further described in Exhibit _____, may be established only when there is no Access Corridor between the residence (or similar-use) area and the water.  The View Porthole shall be no greater than fifteen OR twenty feet in width, [ choose width, not to exceed 20 feet. ] and shall not function as a means to provide physical access to the water.  In the View Porthole, trees less than six inches in diameter, and branches less than five inches in diameter six inches from the trunk may be cut to open a view of the water from the residence (or similar-use) area.  Woody plants and ground cover shall not be disturbed to a height of 4 feet.  Use of the View Porthole as an Access Corridor is prohibited.  When viewed from a lake, the residence and other structures must remain visually screened and inconspicuous when vegetation is in leaf-on condition. 

2.___  Agriculture  (optional subject)
Cross references:  Animals; Buildings, Structures and Other Improvements; Commercial, Residential, Agricultural and Industrial Uses; Dumping; Mining and Surface Alterations; Vegetation; Vehicles; Water

Agricultural lands are generally not covered by these grant programs, however agriculture may be permitted in some circumstances or your easement may cover an entire property while the grant excludes an Agricultural Zone.   In the Standard Easement, you may deal with agriculture as a separate subject or under the subjects, Animals and Vegetation.  When agriculture is treated as a separate subject, it is usually intended to be an ongoing use of the land.  When agriculture is permitted for a limited time period, say five years to prepare a site for restoration, it is better to describe the use under the subject Vegetation.
In the examples below, Agriculture is treated as a separate subject with the expectation that the land will be used for this purpose indefinitely.     

· Example A:  Farm plan is required - prepared by USDA or County Land Conservation Department 
2._
Agriculture.   There shall be no Agricultural Operations in the ______Zone(s).  Agricultural Operations may be conducted in the _____Zone, but only if such activities are in accordance with a Farm Plan approved in writing by the Easement Holder.  The Farm Plan shall be prepared by the United States Department of Agriculture, Natural Resources Conservation Service (“NRCS”) or the __________County Land Conservation Department, or their successor agencies or designees.  The Farm Plan must meet the standards and specifications of the NRCS and adequately address soil and water conservation, pest management, nutrient management, and habitat protection.  The Farm Plan shall be updated by the NRCS or the ______ County Land Conservation Department from time to time, or whenever Agricultural Operations on the Property change in a manner that may adversely affect the Purpose of this Easement, or upon any change in ownership of the Property.  
a.
For the purposes of this Easement, “Agricultural Operations” means beekeeping, dairying, egg production, floriculture, grazing, livestock raising, orchards, nurseries, raising of grain, grass, seed crops, vegetables, fruits, nuts and berries, placing land in federal programs in return for payments in kind; owning land, at least 35 acres of which is enrolled in the Conservation Reserve Program under 16 USC 3831 to 3836; and participating in the milk production termination program under 7 USC 1446.  


For the purposes of this Easement, livestock means farm animals that are kept for human use or raised for sale or profit, including, but not limited to, bovine animals, sheep, goats, swine, poultry, llamas, ostriches, emus and equine animals.  Livestock does not include small domestic pets, such as dogs and cats that are customarily permitted by local ordinance.  

b.
There shall be no animal lots on the Property.

 For the purposes of this Easement, an animal lot means a feedlot, barnyard or other outdoor facility where livestock are concentrated for feeding or other purposes.  An animal lot does not include a pasture or winter grazing area.  Pasture means land on which livestock graze or otherwise seek feed in a manner that maintains the vegetative cover over all of the grazing or feeding area.  Winter grazing area means cropland or pasture where livestock feed on dormant vegetation or crop residue, with or without supplementary feed, during the period October 1 to April 30.  Winter grazing area does not include any of the following:  (i) an area where livestock are kept during the period from May 1 to September 30, (ii) an area which at any time has an average of more than four livestock animal units per acre, or (iii) an area from which livestock have unrestricted access to navigable waters of the state.

Note:  Properties that have existing animal lots are unlikely to qualify for Stewardship funding.  

· Example B:  Conservation Plan required - prepared by a qualified conservation professional


2._
Agriculture.  There shall be no Agricultural Operations in the _______Zone(s).  Agricultural Operations may be conducted in the _______Zone, but only if such activities are conducted in accordance with a Conservation Plan approved in writing by the Easement Holder.  The Conservation Plan must be prepared by a professional agricultural engineering practitioner or 
a nutrient management planner, approved by the Easement Holder.  The Conservation Plan shall adequately address soil and water conservation, pest management, nutrient management, and habitat protection, and be consistent with then current Best Management Practices, according to ch. ATCP 50, Wis. Adm. Code, and the Field Office Technical Guide or its successor publication, which is published by the County Land Conservation Department, for the county in which the Property is located. 

[ See Example A for definitions for “Livestock” and “Animal Lot” that should be included here also. ]

3.  Additional Reserved Rights of the Landowner

This section contains a general statement about the Landowner’s reserved rights and one specific reservation regarding conveyance of the Property.   Our experience has been that there is often inconsistency when a specific restriction on a subject is separated from a specific reservation on the same subject.  Therefore, we require that reserved rights that can be directly linked to a restriction in Section 2 be included in that section.  If a reserved right cannot be linked to a restriction, it should be added here.  If you have questions about this matter, talk with your regional Grant Specialist

4.  Easement Holder’s Rights and Remedies
The rights conveyed to the Easement Holder depend on the purpose and scope of the Easement.  Most of those rights are contained in this section of the Standard Easement, however some rights and protections are also included in the section on General Provisions.   

Rights Always Conveyed to the Easement Holder:

4.1
Preserve Conservation Values.  Self explanatory. 

4.2
Prevent Inconsistent Uses.  Self explanatory. 

4.3
Enter the Property.  This Paragraph gives the Easement Holder the right to enter the Property for purposes specified in the Easement (such as monitoring and performing management activities).  

If the eased property is landlocked, you must obtain an access easement across other land owned by the Landowner someone else, and include the italicized language in Paragraph 4.3 of the Standard Easement.  To download our model Access Easement, go to http://dnr.wi.gov/org/caer/cfa/grants/easement.html or call your regional Grant Specialist. 

4.4
Remedy Violations (Right of Enforcement).  Provides the legal authority to enforce the terms of the easement and lists enforcement remedies available to the Easement Holder.  Typically the Easement Holder will seek voluntary compliance whenever possible.  The DNR will usually support this approach, however, when voluntary compliance does not work, we expect you to enforce the Easement by utilizing the remedies cited in this section.  See our guidelines, DNR Grant Requirements for Conservation Easements, for more information on enforcement responsibilities.

4.4 b.
In this Paragraph, you must choose whether the Property would need to be restored to its condition at the time of conveyance of the Easement or to some other condition.  The first italicized choice is preferable if the goal of the Easement is to preserve the Property as it was at the time of execution of the Easement; the second choice is applicable if restoration work has improved the natural values of the Property. 


Here are some definitions that may be useful as you review Paragraph 4.4. b., which deals with   remedies:

Injunctive relief  = a court order that requires a party to do or refrain from doing a certain act or acts, as opposed to a monetary judgment. 

Specific performance = the actual accomplishment of a contract by the party bound to fulfill it.  In this case, the actual accomplishment of the obligations stated in the easement.  Under the doctrine of specific performance, where money damages would be inadequate compensation for the breach of an easement obligation, the Landowner would be compelled to perform what she agreed to do under the easement.

Declaratory relief  = a court's remedy for the determination of a party's legal rights.  Declaratory relief provides a binding decision by a judge on the rights and status of parties in a dispute even though no consequential relief is awarded.  The decision is binding on the parties in any subsequent court action on the matter.

Cumulative remedy = a remedy imposed in addition to another that remains in force.

Expedited relief, ex parte = hastened relief through a judicial order granted at the request and for the benefit of one party without notice to or contestation by the other party.

4.4 d.  Costs of Enforcement.  Most Easement Holders use the language in the Standard Easement, however, if you need another option, we will accept the following alternative:

· In the event of an enforcement action involving litigation, the Landowner and Easement Holder shall each be responsible for their own attorneys’ fees and costs of suit. 

The DNR is restricted by law from entering into any contract where we could become responsible for a Landowner’s litigation costs and attorneys’ fees should we become the Easement Holder some time in the future.  If the Easement Holder agrees in the Easement that it will be responsible for the Landowner’s costs should the Easement Holder lose in a lawsuit, the following exception must be added to the Easement.

· …………..shall not apply if the Wisconsin Department of Natural Resources becomes the Easement Holder pursuant to Paragraph 7.2 or Paragraph 8.4 of this Easement.

4.4 e.
Definitions for Subparagraph 4.4 e. on waivers.

Laches = failure to do the right thing at the right time; a common affirmative defense raised in civil actions. It arises when one party neglects for an unreasonable and unjustified time to do what should or could have been done to assert a claim or right, and the delay causes disadvantage to the other party.

Estoppel certificate = a document that certifies that to the best of the Easement Holder’s knowledge, the Landowner has complied with the obligations and restrictions of the easement, or if the Landowner has not complied, it may describe the current status of the easement and violations that have occurred.  The certificate should describe the condition of the property as of the Easement Holder’s most recent inspection.

4.4 f.   The DNR prefers the language in the Standard Easement, but will also accept the following:


· Acts Beyond Landowner’s Control.    The Easement Holder may not bring an action against the Landowner for any injury to or change in the Property resulting from causes beyond the Landowner’s control, including, but not limited to, natural disasters such as fire, flood, storm, natural earth movement, natural deterioration;  the acts of unauthorized third parties other than the Landowner or the Landowner’s agents, employees, and contractors; or prudent actions by the Landowner taken in good faith under emergency conditions to prevent or mitigate damage from such causes; provided, that the Landowner shall notify the Easement Holder of any occurrence that has adversely impacted or interfered with the Purpose of the Easement.

Rights Sometimes Conveyed to Easement Holder:

The following rights are sometimes conveyed to the Easement Holder. If you have alternatives or other rights you wish to include, please do so at the end of this section, and make it clear in the draft easement you submit that you have added additional paragraphs.  We may require that you have management rights in some cases. 

· 4.__
 Signs.  Notwithstanding Paragraph_________, the Easement Holder has the right, after consultation with the Landowner, to install and maintain signs on the Property to inform the public that the Property is protected by the Easement Holder, and to notify the public that the Property is open to the public.  

[ If there is public access, the Easement Holder must have the right to place signs on the Property that indicate it is open to the public.  The DNR will need assurance that you have the right to place the number of signs needed at the locations needed to provide adequate public notice. ]

· 4.__
Research.  The Easement Holder has the right to conduct, and authorize others to conduct, scientific and educational observations and studies of the natural elements and ecosystems of the Property and to take samples to aid in those observations and studies.

[  The DNR may occasionally require insertion of the above Paragraph.  We recommend its inclusion whenever possible, particularly if the project is being funded with a Stewardship Natural Areas grant. ]

Right to Manage the Land

In some grant programs, management rights, and the capacity of the project sponsor to carry out management activities, may be an important consideration when evaluating an easement, particularly as we grapple with invasive species and how to control them on easement properties.   For instance, the Conservation Values of a high quality Natural Area could be totally destroyed in a short time if garlic mustard is not controlled on the Property.  In the future, we will be looking much more closely at this question, as we review easements. 

This is especially true in the Stewardship Natural Areas Program, where as a condition of the grant, the project sponsor must offer the DNR the opportunity to legally dedicate the Property as a State Natural Area.  Legal dedication involves placing Articles of Dedication on the title to the Property.  This provides the strongest form of land protection available in Wisconsin, and ensures that the Property will remain a Natural Area in perpetuity.  In most cases, the DNR will choose to legally dedicate the Property.

 Section 23.29(9) of the Wisconsin Statutes precludes the DNR from accepting land for dedication unless there are adequate provisions for stewardship of the Property.  The law further states that the DNR has ultimate responsibility for the stewardship of dedicated lands. This means that if the Landowner does not maintain the Conservation Values of the Property, particularly its biological diversity, then the Easement Holder must have the right to do so, and if the Easement Holder cannot, then the DNR must have the right to manage.  If you have questions about this, please call your regional Grant Specialist who will put you in contact with a Grant Manager in the Central Office and a staff person in the Bureau of Endangered Resources to discuss the matter. 

When management rights are needed, we suggest the following two options:

When there is no Land Management Plan for the Property: 

· 4.__ 
Land Management.  The Easement Holder has the right, but not the obligation, to undertake management activities to preserve, maintain, enhance and restore the Conservation Values of OR natural communities on [ choose one or another option ] the Property OR in the _______ Zone.  Management practices may include, but are be limited to, the following:  prescribed burning, construction of firebreaks, mowing, cultivating, planting and removing  plants by mechanical or chemical means, or other generally accepted management practices.  [ Delete any that do not apply or add others. ]

a.
The Easement Holder may involve volunteers in management activities and may delegate all or part of the management to an entity that it determines has the appropriate expertise and resources to do needed management.  

b.
Notwithstanding Paragraph ______, motorized vehicles may be used for management activities described above as long as they do not damage the Conservation Values of the Property.  It is understood that field roads, lanes, trails or other normally traveled routes will be utilized for motorized vehicles whenever possible.    

When there is a Land Management Plan for the Property: 

· 4.__ 
Land Management.  The Easement Holder has the right, but not the obligation, to undertake management activities to preserve, maintain, enhance and restore the Conservation Values of OR natural communities on [ choose one or another option ] the Property OR in the _______ Zone, pursuant to the Land Management Plan described in Paragraph _____.

a.
The Easement Holder may involve volunteers in management activities and may delegate all or part of the management to an entity that it determines has the appropriate expertise and resources to do needed management.  

b.
Notwithstanding Paragraph ______, motorized vehicles may be used for management activities described above as long as they do not damage the Conservation Values of the Property.  It is understood that field roads, lanes, trails or other normally traveled routes will be utilized for motorized vehicles whenever possible.    

Other Management Options:

· 4.__
Construct fences.  The Easement Holder may, but is not obligated to, purchase and install fencing 
to protect the Conservation Values of the Property.  That fencing shall be located…….

[ It may sometimes be necessary to construct fences to protect a streambank or other features. ] 

· 4.__
Manage water resources. Notwithstanding Paragraph _____, the Easement Holder shall have the right, but not the obligation, to protect and enhance waters on or abutting the Property by:

a.  
Installing and maintaining current deflectors, covers, retarders and by other means deemed necessary to improve the water quality and fishery of ________.

b.
Controlling erosion on the Property by mechanical and physical means, such as fencing to exclude livestock, crossovers, rip-rap, grading and building erosion control structures (any such work shall be completed, to the extent possible and feasible, with natural materials).

c.
Planting, cutting or maintaining trees, shrubs and other plants within _____ feet of the ordinary high water mark of  ________ to protect and enhance riparian and aquatic habitat.

d.
Making other improvements and installations necessary and convenient for use of the rights and privileges granted by this Easement.  All practices shall be installed within ______ feet of the ordinary high water mark of ________.

Note:  For a lake, the DNR prefers a buffer of at least 100 feet from the ordinary high water mark of the lake, but may accept a minimum of 75 feet in some circumstances, depending on topography.  For a river or stream, the DNR prefers a 100-foot buffer, but will accept a minimum of 66 feet from the ordinary high water mark.  If your situation requires something below the minimum, discuss with your regional Grant Specialist.

[ The right to manage water resources is sometimes necessary to protect or enhance waters on or abutting the Property.  Your regional Grant Specialist can put you in touch with the appropriate water specialist to discuss options. ]  

· 4.__
Management within the Trail Corridor Zone.  The Easement Holder shall have the following rights, 

but not obligations, within the Trail Corridor Zone:  

a.
Notwithstanding Paragraph ______, lay out, mark, develop, maintain or relocate the _________ Trail; install improvements, such as, but not limited to, steps, boardwalks, and bridges; install gates or other obstructions to limit public access to allowed uses, and to exclude the public from portions of the Trail not in use from time to time. 

b.
Notwithstanding Paragraph _____, make minor topographical changes to the Property for the necessity and convenience of locating the Trail.

c.
Notwithstanding Paragraph _____, post signs to mark the Trail and provide information.

d.
Manage trees and other vegetation through selective planting or removal in order to construct and maintain the Trail, protect public safety, and enhance the Conservation Values of the Trail Corridor Zone.  Note:  The Landowner has a coextensive right to undertake management of vegetation within the Trail Corridor Zone in order to remove non-native and invasive plant species, and maintain and enhance the Conservation Values of the Property.

[ An important issue that needs clarification in the Easement is who has the right and responsibility for managing vegetation and other natural features within the Trail Corridor -  the Landowner, Easement Holder or both. ]

e.
Notwithstanding Paragraph_____,  use motorized vehicles for the development and maintenance activities described above. 

f.
The above rights may be assigned to another party upon prior written notice to the Landowner.

[ If the trail corridor is also used for farming or forestry operations, you must deal with any potential conflicts that could arise, such as livestock grazing or a timber harvest that impacts trail usage or scenic qualities.  If the Landowner is able to ride horses or motorized vehicles on other areas of the Property, but not in the Trail Corridor, that should also be dealt with here and perhaps in another section of the Easement as well.  See below for two examples.  ]    

g.
Approve in writing the location of trail crossings by farm vehicles, if alternative routes are not practicable.

h.
Prohibit or restrict livestock in the Trail Corridor.

5.  Notices and Approvals

There are places in the Standard Easement where the Landowner is required to either notify the Easement Holder prior to undertaking an action or obtain written approval.  The DNR also needs to approve some actions (e.g. amendments, assignments, extinguishment, management plans).   The DNR’s approval rights are summarized in Section 8 of the Standard Easement, however, it is also advisable to indicate this DNR function wherever a specific action needing DNR approval is described in the Easement.  This will help future Landowners and Easement Holders understand and remember the DNR’s role. 

We suggest 30 days for advance notice and 60 days for approvals.  This should allow adequate time for both the Easement Holder and DNR to review requests in a timely manner.  All DNR decisions will be based on whether the action protects the Conservation Values of the Property and is consistent with the Purpose of the Easement.  

Approvals should always be in writing, after the Landowner has provided a written request.  Easement experts caution that it is not appropriate to give a spontaneous verbal answer to a request.  They recommend that Easement Holders develop a set of procedures to deal with notices and requests for approval.

DNR staff should not provide a spontaneous verbal decision either.  

6.  Public Access
There are many ways to evaluate the public benefit of an easement.  For the DNR, most of these are tied to the specific grant criteria for the program funding the project.  Public access for outdoor recreation is another factor we consider.  Public access is not a mandatory requirement for easements in any grant program, but it is preferable in some circumstances, particularly in grant programs where outdoor recreation is a primary purpose of the program.  Historically, we have funded projects with a range of levels of public access.  

Landowners are often concerned about liability issues when public access is proposed.  Wisconsin has one of the best “recreational use” statutes in the country, and our attorneys advise us that those statutes should protect the Landowner from liability.  The Landowner may want to add the following paragraph to this section to affirm that fact:

· The Landowner claims all rights and immunities against liability for injury to the public to the fullest extent of the law under the Wisconsin Recreational Use Act, Section 895.52 of the Wisconsin Statutes, as amended, and successor provisions, and under any other applicable provision of law and equity.

Below are various options for public access.  We suggest you choose the one that best expresses the requirements of the Landowner, keeping in mind that public access is almost always a plus, and can be an important deciding factor in some cases.   If none of these options apply, discuss your proposal with your regional Grant Specialist. 

Note:  The DNR must approve any limitations on public access. 

The public has access to the Property (or access within a Zone):

· Public Access.  The Landowner grants the general public a perpetual right of access to the Property to hike, observe wildlife, enjoy scenic beauty, cross-country ski, snowshoe, and hunt and fish as allowed under state law [ delete any that do not apply ].  The Easement Holder may, but is not obligated to, clear and mark footpaths for said purposes. OR The Easement Holder cannot develop trails for said purposes unless approved by the Landowner in a separate agreement. 

This access is subject to the following restrictions:

a.  
Limited to persons traveling on foot, skis or snowshoes.                       

b.  
Limited to the period beginning one hour before sunrise and ending one hour after sunset.

c.  
No personal property may be placed, stored or maintained by the public on any portion of the Property.

d.  
No camping or campfires are permitted by the public. 
e.
Additional restrictions on the time or manner of public use may be mutually imposed by the Landowner and Easement Holder to protect the Conservation Values of the Property, and for safety or maintenance purposes.  The DNR shall approve any additional restrictions in writing before implementation. 

There is no public access to the property:

· Public Access.  No right of access by the general public to any portion of the Property is conveyed by this Easement.

The public has limited public access along a stream corridor:  

· Public Access.  No right of access by the general public to the Property is conveyed by this Easement, except that the Landowner grants the public a perpetual right of access to that part of the Property designated as the _______ Zone, which extends  ____ feet from the ordinary high water mark of ________, for the purpose of fishing by legal means (subject to the laws and regulations of the State of Wisconsin), observing wildlife, and enjoying scenic beauty.  The Easement Holder may, but is not obligated to, clear and mark footpaths for said purposes. OR  The Easement Holder cannot develop trails for said purposes unless approved  by the Landowner in a separate agreement. 
This access is subject to the following restrictions:

a.  
Limited to persons traveling on foot, skis or snowshoes.                       

b.  
Limited to the period beginning one hour before sunrise and ending one hour after sunset.

c.  
No personal property may be placed, stored or maintained by the public on any portion of the Property.

d.  
No camping or campfires are permitted by the public. 
e.
Additional restrictions on the time or manner of public use may be imposed by the Easement Holder to protect the Conservation Values of the Property, and for safety or maintenance purposes. The DNR shall approve any additional restrictions in writing before implementation. 

The public has limited public access along a public trail on the Property:

· Public Access.  No right of access by the general public to the Property is conveyed by this Easement  except that the public may travel on a trail through the Property in the Trail Corridor Zone.  The Landowner agrees to refrain from taking any action to prohibit or discourage the public from using the trail or exacting a fee for trail usage.  

This access is subject to the following restrictions:

a.  
Limited to persons traveling on foot, skis or snowshoes. [ Change accordingly if it is a snowmobile trail. ]                      

b.  
Limited to the period beginning one hour before sunrise and ending one hour after sunset.

c.  
No personal property may be placed, stored or maintained by the public on any portion of the Property.

d.  
No camping or campfires are permitted by the public. 
e.
The Easement Holder may limit or restrict public use of the trail temporarily for safety or maintenance purposes or to protect the Conservation Values of the Property.  

The public has seasonal access for deer hunting (or another purpose): 

· No right of access by the general public to the Property is conveyed by this Easement, except that the general public may enter the Property for the purpose of hunting deer between… [ indicate when the public can enter the Property ].
 

This access is subject to the following restrictions:

a.  
Limited to persons traveling on foot, skis or snowshoes.

b.  
Limited to the period beginning one hour before sunrise and ending one hour after sunset.

c. No personal property may be placed, stored or maintained by the public on any portion of 

the Property. 

d.  
No camping or campfires are permitted by the public.  

e.
Additional restrictions on the time or manner of public use may be imposed by the Easement Holder to protect the Conservation Values of the Property, and for safety or maintenance purposes. The DNR shall approve any additional restrictions in writing before implementation. 

Access for scheduled tours and volunteers

· Public Access.  No right of access by the general public to any portion of the Property is conveyed by this Easement, except that upon not less than _____days advance written notice to Landowner, the Easement Holder and its agents may conduct up to [ two-four ] tours for the public annually.  Said tours shall consist of no more than ________   [ no limit is best, not less than 10  is required ].

The Easement Holder may, but is not obligated to, clear and mark footpaths for said purposes. OR  The Easement Holder cannot develop trails for said purposes unless approved  by the Landowner in a separate agreement. 

7.  General Provisions

This section deals with a number of miscellaneous legal provisions designed to ensure the long-term viability of the Easement, and also clarifies some additional responsibilities of the Landowner and Easement Holder.   It is organized in alphabetical order for ease in finding the different subjects. 

Most of these topics are self-explanatory and we have comments on only a few.

7.1/7.2
Amendments/Assignments. The DNR must approve in writing all amendments and assignments.  See DNR Grant Requirements for Conservation Easements for information on our amendment and assignment policies.

7.7
Extinguishment.  The DNR must also approve in writing any extinguishment of the Easement.   See DNR Grant Requirements for Conservation Easements for additional information on the DNR’s policy on extinguishment.  

7.7 a.
The most difficult drafting question about extinguishment is how to determine the basis for calculating the Proportionate Share of the Easement.  Whenever possible, the DNR will require that the Proportionate Share be based on an appraisal that we have approved.  For instance, if an approved appraisal values the Property as a whole at $100,000, and the Easement at $75,000, then the Proportionate Share of the Easement is 75%.  That percentage would be entered in the italicized paragraph.


However, some easements are donated to the Easement Holder and then used as Sponsor Match for a grant at a later time. The Landowner plans to take a tax deduction for the donation, but the appraisal for that deduction may not be completed until after the easement is executed.  In these cases, the DNR will accept the following language:    

· The fair market value of the Easement shall be that value used at the time of conveyance to calculate the deduction for federal income tax purposes, pursuant to Section 170(h) of the Internal Revenue Code of 1986, as amended. 

In this case, the DNR will require that the value of the Easement and the Property as a whole, plus the Proportionate Share be added to the Baseline Report when the appraisal is complete, and before a grant is awarded.  These amounts will also need to be submitted to the DNR.  This will enable future Landowners, Easement Holders and DNR staff to know the Proportionate Share of the Easement.    

In those rare cases where a Landowner donated an easement, but did not take a tax deduction, and therefore no appraisal was obtained, the Easement Holder and Landowner will need to agree in writing to a mechanism for determining the Proportionate Share that is acceptable to the DNR before a grant is awarded.  It is likely that we will require that the Proportionate Share be based on an appraisal we approve.  

7.9 d.
Hold Harmless.  Occasionally a Landowner will ask the Easement Holder to indemnify, hold harmless and defend the Landowner against various liabilities.  The DNR cannot enter into any grant contract where we could become the indemnifying agent should the Easement be conveyed to us.  If the Landowner has such a requirement, there must be an exception for the DNR.  That exception should read as follows:

· Paragraph ____ shall not apply if the Wisconsin Department of Natural Resources becomes the Easement Holder pursuant to Paragraph 7.2 or Paragraph 8.4 of this Easement.

Note:  In the Standard Easement, Paragraph 7.2 refers to Assignment of the Easement and Paragraph 8.4 refers to the DNR’s reversionary rights.

7.15 b.
It is important to be aware of all existing encumbrances on the Property prior to execution of the Easement. This is one reason we require a title search.  If there are any pre-existing liens, such as a mortgage, they must be subordinated to the Easement prior to or at the closing. 

8.   Acknowledgment of the Easement Holder’s Assignment

of Rights to the DNR

The DNR’s rights under the Grant Contract are summarized in this section of the Standard Easement.  These rights become effective only if a DNR Grant Contract is signed and recorded. This allows you to execute the Easement before the Grant Contract is signed.  However, please keep in mind that the DNR must approve your final draft of the Easement before you and the Landowner sign it. 

In all cases, the DNR holds the right to:

8.1.
Enter the property to monitor the Easement Holder’s compliance with the Grant Contract and  otherwise exercise any rights it receives under the Easement (e.g. the DNR may occasionally hold management or research rights).  If the Property is landlocked, the DNR must also have access to the Property over adjacent lands, just as the Easement Holder must. 

8.2.
Approve any amendment, assignment or extinguishment.  There are also situations where the DNR requires the right to approve a specific action.  We will determine those circumstances when we review your easement.  If there are none, you may delete the italicized sentence from this paragraph of the Standard Easement.  

 
It is the responsibility of the Easement Holder, not the Landowner, to know when DNR approval is necessary and to notify us in a timely manner.  In most cases, when we must approve an action, we will make the decision jointly with the Easement Holder. 

8.3
Receive a portion of the Easement Holder’s share of proceeds, if the Easement is extinguished.  The DNR’s share shall be based on the amount it contributed to the project through the grant.  It will be stated as a percentage in the Grant Contract.  Generally, but not always, the DNR’s share will be 50% for Stewardship grants and 75% for Lakes and Rivers grants.

8.4
Under the Lake Protection Program, Rivers Program, and NCO component of the Stewardship Program, if the Easement Holder violates an essential provision of the Grant Contract, the  Easement may revert to the DNR.  The DNR’s “reversionary rights” are fully described in the Grant Contract.

In the case of Stewardship grants to local governments, the Easement Holder must replace the Easement with a different easement or a fee simple acquisition of equal value, or return funds to the DNR, in accordance with provisions outlined in the Grant Contract.

In some cases, the DNR may also hold these additional rights:

· 8.___
The DNR may make scientific and educational observations and studies of the natural elements 
and ecosystems of the Property OR in the _______ Zone [ delete whichever does not apply ] and 
take samples to aid in those observations and studies.

The DNR may require that it have the right to manage the Property as a contingency if the Landowner and Easement Holder fail to do so.  This is most likely to be a requirement under the Stewardship Natural Areas Program or when restoring and maintaining a natural community or species is a priority.  For further discussion on this topic, see Section 4, Easement Holder’s Rights and Remedies.   When appropriate, insert the following language:

· 8.___
The DNR may, but is not obligated to, undertake management activities to preserve, maintain, 
enhance and restore the Conservation Values of the Property. Any management practices shall be 
consistent with Paragraph _____ OR shall be set forth in the Management Plan, referenced in 
Paragraph______. [ Delete whichever does not apply. ]

Notwithstanding Paragraph______, the DNR may use vehicles for management and maintenance activities.  It is understood that field roads, lanes, trails or other normally traveled routes will be utilized for motorized vehicles whenever possible.          

9.  Special Conditions 

This section is optional.  We expect it will be used rarely, and then only for unique conditions that do not fit elsewhere in the Easement.  You may delete the section if it is not needed.

Appendices

Appendix A - Legal description for the Property covered by the Easement

Appendix B – Property Map 

Exhibit C – Description of the Zones
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� Below are the standard methods easement drafters use to impose restrictions.  All of these are employed 


  in the DNR Standard Easement:


Prohibit a specified use or activity;


Allow a use or activity, but only with specific, detailed restrictions;


Allow a use or activity in accordance with performance standards (e.g. management plan);


Allow a use or activity, but only with prior notice to the Easement Holder;


Allow a use or activity, but only with the prior approval of the Easement Holder; and


Divide the Property into land use zones that have different restrictions for each Zone. 
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